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Comments:
Relevant portions of a source that support the proposition are highlighted in green.
The directly relevant page numbers are highlighted in red.
Those pages before and after the supporting information are highlighted in yellow in order to mark the beginning and end of the excerpted sources.


The authors have a tendency to cite sources generally. This makes sense when the overriding idea of a source isn’t contained on any one page, but other times, it seems like a pin cite would be more appropriate. For those situations, I highlighted the specifically relevant portion, however, I did not modify the citation to make it a pin cite, in deference to the authors’ style. The authors have demonstrated that they do pin cite sometimes, so I am assuming that there is some reason they chose not to pin cite other sources.
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There are two sources for which I did not file a true library retrieval, because there is no place I could locate the source. I nonetheless entered a library retrieval without information as to where the source could be found.

FN74.1 See, e.g., Madelaine Adelman, Edna Erez & Nadera Shalhoub-Kevorkian, Policing Violence Against Minority Women in Multicultural Societies: “Community” and the Politics of Exclusion, 7 POLICE & SOC’Y 105 (2003) (describing the complexity of policing domestic violence in Arab communities); 

FN88 Robert White, Social Justice, Community Building and Restorative Strategies, 3 Contemp. Just. Rev. 55 (2000).

Gregory Capobianco, FN 66.1

FN 66.1: Braithwaite, supra note 56, at 123.

Referring To: John Braithwaite, Restorative Justice: Assessing Optimistic and Pessimistic Accounts, 25 CRIME. JUSTICE. 1, 60 (1999).

Comment: This pin cite is almost certainly wrong. Page 123 is the section of the Article where the author lists the academic references they made—there is nothing substantive on the page. I tried searching in the entire article for something that would support the authors’ proposition about needing to move towards more coercive measures if prevention does not materialize, but I could not find anything. Pages 53–56 is more on point regarding prevention, but nothing there directly supports the proposition, either.

There is also no other Braithwaite source that the Authors may have meant to supra to, which may have had a more relevant page 123.

Source Information:

	


[bookmark: 8158-]25 Crime & Just. 1, *


Copyright (c) 1999 The University of Chicago
Crime and Justice
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25 Crime & Just. 1

LENGTH: 56203 words

ARTICLE: Restorative Justice: Assessing Optimistic and Pessimistic Accounts

NAME: John Braithwaite
[bookmark: 8158-122][bookmark: 8158-123][bookmark: 8158-124]
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Gregory Capobianco, FN 66.2

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]FN 66.2: Many abolitionists hold a similar view. See Jim Thomas & Sharon Boehlefeld, Rethinking Abolitionism: “What Do We Do with Henry?” Review of de Haan, the Politics of Redress, 18 SOCIAL JUSTICE 239 (1991).

Comment: The Article is said to have been published in 1991, though that is not clear from the pages of the Article itself. However, the journal’s website (http://www.socialjusticejournal.org/fliers/18-3flier.html) confirms that it was published in that year. 

As for the title in the citation, because “The Politics of Redress” is italicized in the actual title, I changed it back to plain text in the citation, in order to distinguish it from the rest of the title that is otherwise italicized. 

Source Information:

URL: http://www.jstor.org/stable/29766631
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Gregory Capobianco, FN 67

FN 67: ANDREW ASHWORTH, PRINCIPLES OF CRIMINAL LAW 18 (6th ed., 2009).

Comment: I have filed a library retrieval for this source.















Gregory Capobianco, FN 68.1

FN 68.1: See, e.g., Feinberg, supra note 44, at 98-99;

Referring To: Joel Feinberg, DOING AND DESERVING: ESSAYS IN THE THEORY OF RESPONSIBILITY 98 (1970) (proposing the term “hard treatment”).

Comment: This appears to be a book, which means the author’s name should be in small caps. But since I wasn’t able to locate this source, I’m not entirely certain.

I have filed a library retrieval for this source.














Gregory Capobianco, FN 68.2

FN 68.2: Kyron Huigens, Punishment and Crime: On Commonplace Punishment Theory, 2005 U. CHI. LEGAL F. 437, 441.

[bookmark: _GoBack]Comment: The highlighted portion only weakly supports the proposition. However, nothing else in the Article, even beyond the pin cited page, is any better. Assuming that it is not accidental that the authors cited to this Article, I believe the highlighted page is what best supports their above the line text.

Source Information:

URL: https://a.next.westlaw.com/Document/Id7bc67c04b2a11db99a18fc28eb0d9ae/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)


2005 U. Chi. Legal F. 437
University of Chicago Legal Forum
2005
Punishment and Crime
Article
ON COMMONPLACE PUNISHMENT THEORY
Kyron Huigensd1
Copyright © 2005 University of Chicago; Kyron Huigens


*440 questions, there are at least three major traditions in philosophical ethics on which we might want to draw for such explanations: utilitarianism or, more broadly, consequentialism; the deontological morality most prominently advocated by Immanuel Kant; and the virtue ethics of Aristotle and his philosophical heirs.7 Looking at punishment theory from this perspective, three important points can be made. First, punishment's justification by a particular end is not what defines theories of punishment. Much of commonplace punishment theory turns on the notion that a theory of punishment must take some one end of punishment as the primary justification of punishment, and that which end is chosen for this purpose defines each theory. For example, the so-called retributive theory of punishment says that punishment is justified by retribution,8 the so-called deterrence theory of punishment, says that punishment is justified by deterrence;9 and so on. But a more careful mapping shows that the field is more complex. For example, we can make connections between retribution as an end, consequentialism as a theory, and justification as an issue in need of explanation: consequentialism will deny that retribution has any justifying force—except perhaps indirectly through the consequence of public catharsis, which then becomes the consequentialist's reformulation of the end of retribution. Connections of this kind are concealed by conventional wisdom, which offers a choice between retribution as our theory and justification of punishment or deterrence as our theory and justification of punishment. At a minimum, to map things more carefully makes the point that whether or not retribution or deterrence is taken to justify punishment depends on the moral theory that is brought to bear on that function.
Second, this mapping reminds us that there is more work to be done by a theory of punishment than to answer the question about punishment's justification. The consequentialist needs to explain not only punishment's justification, but also the distinction between the practice of punishment and an instance of punishment, *441 particularly as the distinction bears on the nature of criminal wrongdoing and the meaning of proportionality in sentencing. Otherwise, it might appear that the deterrence theory of punishment authorizes imposing draconian penalties on scapegoats for the sake of maximum deterrence.10
Third, to distinguish end from theory can clarify each of the things so distinguished. The deontological theory of punishment justifies punishment by appeal to retribution: to take retribution on a wrongdoer is an unconditional duty.11 This duty, of course, has nothing to do with vengeance. Retribution as an end of punishment is the restoration of a proper balance—of benefits and burdens12 and of dignity13—between the offender, the victim, and society. Given that Kant's deontological moral theory is not the prevailing moral theory in our society, the deontological theory of punishment has never been very influential with lawyers, lawmakers, or judges. It hardly follows from this, however, that retribution ought to be rejected as an end of punishment or that retribution cannot be adduced as a justifying reason to punish under some other moral theory. And yet, retribution as an end of punishment has been chronically misconstrued as vengeance, and also has been rejected, in baby-bathwater fashion, along with the retributive theory of punishment.
Does this confusion matter? Of course it does. The most pressing issue in contemporary constitutional and criminal law is the validity of determinate sentencing schemes under the recent Supreme Court decisions Apprendi v New Jersey,14 Blakely v Washington,15and United States v Booker.16 This very lively controversy over the limits imposed on sentencing by the Sixth Amendment jury trial guarantee has exhibited both of the confusions *442 I mentioned just above. Some of the determinate sentencing systems, especially the Guidelines, impose draconian sentences. Any number of commentators have concluded that, because the sentences they impose are draconian, these schemes represent the triumph of a retributive theory of punishment.17 But while the draconian sentences handed out under these schemes might give vent to the public's urge to take revenge on criminals, they do not serve the aim of retribution. The imposition of a draconian penalty can upset the proper balance between society, the victim, and the offender just as surely as the crime itself has done.18 The point of reference for retribution is desert, and at least part of a draconian punishment is undeserved. Draconian punishments might often serve the end of revenge, but they will rarely, if ever, serve the end of retribution. Furthermore, the imposition of draconian sentences is not a victory for any theory of punishment, even if we grant the conflation of vengeance with retribution. To recognize the pursuit of retribution or vengeance as an end of punishment is insufficient to constitute a retributive theory of punishment, or even a vengeance theory of punishment. To identify one end of punishment hardly justifies punishment in the absence of some moral theory that can tell us whether and why it does so; and does not even make a start on answering other outstanding questions such as the nature of wrongdoing and its relationship to the excuses.
Second, consider a prominent disavowal of retribution as a theory of punishment that was mistakenly thought to entail the disavowal of retribution as an end of punishment. Stephen Breyer understands punishment well enough to have been the principal author of the Federal Sentencing Guidelines, and also well enough to recognize that retribution has to do with desert, not with vengeance.19But this is what he said about the theory of punishment that informs the Guidelines:
[S]ome students of the criminal justice system strenuously urged the Commission to follow what they call a *443












Gregory Capobianco, FN 69

FN 69: See Kahan, supra note 16 (discussing punishment having the function of reflecting the repugnance of the community, i.e., the “emotions of the community”).

Referring To: See Dan M. Kahan, The Anatomy of Disgust in Criminal Law, 96 MICH. L. REV. 1621, 1641 (1998) (portraying crime as an act of communicating the offender’s disregard of social values).

Comment: The term “emotions of the community” do not appear in the source. But since this follows i.e., it should be fine.

Source Information:

URL: https://a.next.westlaw.com/Document/I6cf832215a2011dbbe1cf2d29fe2afe6/View/FullText.html?transahaitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)


96 Mich. L. Rev. 1621
Michigan Law Review
May, 1998
1998 Survey of Books Relating to the Law
IV. Legal Theory
THE ANATOMY OF DISGUST IN CRIMINAL LAW
The Anatomy of Disgust. By William Ian Miller. Cambridge, Mass.: Harvard University Press. 1997. Pp. 320. $24.95.
Dan M. Kahana1
Copyright (c) 1998 Michigan Law Review Association; Dan M. Kahan


*1640 sundry white collar crimes--and serve two years of jail time or less on average.63 Criminologists of diverse ideologies have long opposed imprisoning offenders such as these on the grounds that it's unnecessary to incapacitate them and that their brand of criminality could be deterred just as well by alternative sanctions such as fines and community service.64 But this shopworn case for alternative sanctions has made essentially no impression on legislators, judges, and sentencing commissioners.65
The political resistance to alternative sanctions seems puzzling under the conventional theories of punishment. From an optimal deterrence point of view, the alternatives seem superior because they are just as effective and less costly to society.66 Retribution insists that offenders be made to experience pain in strict proportion to the moral wrongness of their respective crimes, regardless of the effects of punishment.67 But liberty deprivation isn't the only way to make offenders suffer; taking their property and appropriating their labor can do that, too. If we can translate short prison terms into equally painful fines or community service dispositions, retribution shouldn't as a conceptual matter foreclose alternative sanctions.68 Indeed, if, as some argue, relatively well-to-do nonviolent offenders typically suffer more when imprisoned than down-and-out violent ones, then insisting that the former be imprisoned rather than fined or ordered to perform community service might inflict more pain on them for less serious crimes, in violation of the retributive norm of proportionality.69
Elsewhere I've tried to solve the alternative sanctions puzzle with the expressive theory of punishment.70 Punishment can't be reduced to the imposition of suffering. As Henry Hart long ago observed, a person can suffer just as much discomfort in the military as he can in prison, and yet only imprisonment--and not conscription--counts *1641 as “punishment,” because only imprisonment expresses moral condemnation.71 We expect punishment to voice our moral outrage, in addition to protecting us from harm and imposing deserved suffering. And that's the problem with fines and community service: they don't express condemnation, or at least don't express it as unequivocally as imprisonment.72
But why is this the case? What determines whether a particular mode of affliction expresses condemnation or not? Obviously, there are many influences, most of which are likely to be a matter of historical happenstance.73 But drawing on Miller, I want to argue in addition that the adequacy of a punishment along the expressive dimension will have a lot to do with whether it resonates with the public's disgust sensibilities.
On expressive grounds, serious crimes strike us as such--that is, as crimes and as serious--not just because they impair another's interests, but because they convey that the wrongdoer doesn't respect the true value of things.74 To express condemnation, then, society must respond with a form of punishment that unequivocally evinces the community's repudiation of the wrongdoer's valuations. According to Miller, that's what we use “the idiom of disgust” for: “[i]t signals seriousness, commitment, indisputability, presentness, and reality” (p. 180); “it marks out moral matters for which we can have no compromise” (p. 194), harms “for which there could be no plausible claim of right” (p. 36). It follows that an expressively effective punishment must make clear that we are in fact disgusted with what the offender has done.
The conventional alternative sanctions don't do that. Fines, for example, seem to say that society is willing to put a price tag on a particular species of crime. That connotation is clearly incompatible with disgust: no morally upright person would consent to a disgusting act in exchange for cash! Community service, too, fails to evince disgust. Because we see nothing disgusting in repairing dilapidated low-income housing, educating the retarded, installing smoke detectors in old age homes, and the like, it's hard to see the seriousness and indisputability of society's commitment to condemning *1642 the behavior of offenders whom it sentences to engage in such services. Sensibilities like these are in fact commonplace.75
Prison, in contrast, does unequivocally evince disgust in Miller's terms. By stripping individuals of liberty--a venerated symbol of individual worth in our culture--and by inflicting countless other indignities--from exposure to the view of others when urinating and defecating to rape at the hand of other inmates--prison unambiguously marks the lowness of those we consign to it. At the same time, imprisonment removes offenders from our midst, shielding us from their contaminating influence. Martha Grace Duncan emphasizes these themes in her recent work, Romantic Outlaws, Beloved Prisons,76 which probes the social meanings of criminality and punishment. For her, it is popular disgust for criminals that explains the durability of the prison, which the public sees as “a suitably dark, filthy, and remote place” to dispose of the “filth” of criminality.77
There's no reason to suppose, though, that imprisonment is the only form of punishment that evinces disgust. Duncan, for example, uses disgust sensibilities to explain Britain's establishment of a penal colony in Australia. Historians uniformly regard this policy as having been a grotesquely inefficient alternative to the simple expansion of prison space in Britain itself. But delving into the contemporaneous debates that surrounded this issue, Duncan shows how transporting criminals recommended itself to eighteenth and nineteenth century Englishmen because of its power to symbolize the nation's virtuous attempts to cleanse itself of “refuge” and “scum”--to expel, in Bentham's words, “the excrementitious mass” of criminality from the body politic.78
For a contemporary disgust-evincing alternative to imprisonment, consider the revival of shaming penalties, which are now being used for a wide variety of common and white collar offenses that would otherwise be punished with imprisonment.79 Such penalties typically involve an element of self-debasement: thus, burglars in Tennessee have been ordered to permit their victims to enter their homes and take items of the victims' choosing;80 a New *1643












Gregory Capobianco, FN 70

FN 70: Kay Pranis, Conferencing and the Community, in FAMILY GROUP CONFERENCING: NEW DIRECTIONS IN COMMUNITY-CENTERED CHILD AND FAMILY PRACTICE 40 (Gale Burford & Joe Hudson eds., 2000).
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Gregory Capobianco, FN 71

FN 71: Barbara Hudson, Restorative Justice: The Challenge of Sexual and Racial Violence, 25 J. LAW. SOC. 237 (1998) (emphasizing that the message is especially powerful when the reparation plan is backed by community and government services and supervised by the enforcement authorities).

Comment: The name of the journal is the Journal of Law and Society. I abbreviated the words according to Table 13, and then removed the space between “Journal” and “Law,” just as all of the “Journals of Law and _____” are styled.

For this source, I think the relevant text is found on page 252. In addition to the first 10 pages of the article, I also included the pages 251–53 and highlighted the important text. This is perhaps one of the sources that should be pin cited.

Source Information:

URL: http://www.jstor.org/stable/pdfplus/1410689.pdf?acceptTC=true
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Gregory Capobianco, FN 72.1

FN 72.1: Expressions of remorse and requests for forgiveness occur in many restorative processes. See STRANG, supra note 2, at 115;

Referring To: See, e.g., HEATHER STRANG, REPAIR OR REVENGE: VICTIMS AND RESTORATIVE JUSTICE (2002) (presenting findings from the Reintegrative Shaming Experiments [RISE] comparing cases randomly assigned to either court or conference in Canberra, Australia);

[bookmark: OLE_LINK3][bookmark: OLE_LINK4][bookmark: OLE_LINK9]Comment: Even though this source is generally cited, I was not able to find enough of the opening pages of the book to complete the request. I did include the cover, copyright, and TOC pages below.

I also switched the order of this citation, putting the Sherman & Strang book first, followed by the Strang-only book. They both are books, and Rule 1.4(i)(2) says to alphabetize by the first author’s last name.	

I have filed a library retrieval for this source.
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Gregory Capobianco, FN 72.2

FN 72.2: SHERMAN & STRANG, supra note 2.

Referring To: LAWRENCE W. SHERMAN & HEATHER STRANG, RESTORATIVE JUSTICE: THE EVIDENCE (2007) (presenting a systematic review of evidence drawn from reasonably unbiased tests comparing restorative justice with conventional criminal justice. The review reveals that, with only one exception, rigorous tests of restorative justice showed significant reductions in recidivism rates. Restorative justice reduces crime more effectively in more serious crimes, in violence rather than in property crimes, and when there is a personal victim).

Source Information:

URL: http://www.sas.upenn.edu/jerrylee/RJ_full_report.pdf
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Gregory Capobianco, FN 73

FN 73: Braithwaite, supra note 56, at 37.

Referring To: John Braithwaite, Restorative Justice: Assessing Optimistic and Pessimistic Accounts, 25 CRIME. JUSTICE. 1, 60 (1999).

Comment: 

Source Information:

URL: 

	


25 Crime & Just. 1, *


Copyright (c) 1999 The University of Chicago
Crime and Justice

1999

25 Crime & Just. 1
[bookmark: SEGH]
LENGTH: 56203 words

ARTICLE: Restorative Justice: Assessing Optimistic and Pessimistic Accounts

NAME: John Braithwaite

[bookmark: 8158-36][bookmark: 8158-37][bookmark: 8158-38] [*36]  single therapist cannot, by definition, do more than talk about healthy relationships."

The most sophisticated implementation of this ideal that has been well-evaluated is Burford and Pennell's (1998) Family Group Decision Making Project to confront violence and child neglect in families. Beyond the positive effects on the direct objective of reducing violence, the evaluation found a posttest increase in family support, concrete (e.g., babysitting) and emotional, and enhanced family unity, even in circumstances where some conference plans involved separation of parents from their children. The philosophy of this program was to look for strengths in families that were in very deep trouble and build on them.

Members of the community beyond the offender and the victim who attend restorative justice processes tend, like offenders, victims and the police, to come away with high levels of satisfaction. In Pennell and Burford's (1995) family group conferences for family violence, 94 percent of family members were "satisfied with the way it was run"; 92 percent felt they were "able to say what was important," and 92 percent "agreed with the plan decided on." Clairmont (1994, p. 28) also reports that among native peoples in Canada, the restorative justice initiatives he reviewed have "proven to be popular with offenders . . . and to have broad, general support within communities." The Ministry of Justice (1994), Western Australia, reports 93 percent parental satisfaction, 84 percent police satisfaction, and 67 percent judicial satisfaction, plus (and crucially) satisfaction of Aboriginal organizations with their restorative justice conference program (Juvenile Justice Teams). In Singapore, 95 percent of family members who attended family group conferences said that they benefited personally from the experience (Hsien 1996). For the Bethlehem police conferencing experiment, more parents of offenders were satisfied (97 percent) and likely to believe that justice had been fair (97 percent) than in cases that went to court (McCold and Wachtel, 1998, pp. 65-72).

A study by Schneider (1990) found that completing restitution and community service was associated with enhanced commitment to community and feelings of citizenship (and reduced recidivism). While the evidence is overwhelming that where communities show strong social support, criminality is less (Cullen 1994; Chamlin and Cochran 1997), it would be optimistic to expect that restorative justice could ever have sufficient impacts in restoring microcommunities to cause a shift in the macro impact of community on the crime rate (cf. Brown and Polk 1996).

But building the microcommunity of a school or restoring social  [*37]  bonds in a family can have important implications for crime in that school or that family. Moreover, the restoring of microcommunity has a value of its own, independent of the size of the impact on crime. In the last section I showed how whole-school approaches to bullying can halve bullying in schools. There is a more important point of deliberative programs to give all the citizens of the school community an opportunity to be involved in deciding how to make their school safer and more caring. It is that they make their schools more decent places to be in while one is being educated. There is Australian evidence suggesting that restorative sexual harassment programs in workplaces may reduce sexual harassment (Parker 1998). Again the more important value of these programs than the improved compliance with the law may be about more generalimprovements in the respect with which women are treated in workplaces as a result of the deliberation and social support integral to such programs when they are effective.

I have known restorative justice conferences where supporters of a boy offender and a girl victim of a sexual assault agreed to work together to confront a culture of exploitative masculinity in an Australian school that unjustly characterized the girl as "getting what she asked for" (Braithwaite and Daly 1994). Conversely, I have seen conferences that have missed the opportunity to confront homophobic cultures in schools revealed by graffiti humiliating allegedly gay men and boys (Retzinger and Scheff 1996). After one early New Zealand conference concerning breaking into and damaging the restaurant of a refugee Cambodian, the offender agreed to watch a video of The Killing Fields and "pass the word on the street" that the Cambodian restaurateur was struggling to survive and should not be harassed. A small victory for civil community life perhaps, but a large one for that Cambodian man.

One of the most stirring conferences I know of occurred in an outback town after four Aboriginal children manifested their antagonism toward the middle-class matriarchs of the town by ransacking the Country Women's Association Hall. The conference was so moving because it brought the Aboriginal and the white women together, shocked and upset by what the children had done, to talk to each other about why the women no longer spoke to one another across the racial divide in the way they had in earlier times. Did there have to be such an incivility as this to discover the loss of their shared communal life? Those black and white women and children rebuilt that communal life as they restored the devastated Country Women's Association Hall, working together, respectfully once more (for more details on this case, see the Real Justice website http://www.realjustice.org/).

 [*38]  One might summarize that the evidence of restorative justice restoring communities is of very small accomplishments of microcommunity building and of modest numbers of community members going away overwhelmingly satisfied with the justice in which they have participated. Maori critics of Pakeha restorative justice such as Monana Jackson (1987) and Juan Tauri (1998) point out that it falls far short of restoring Maori community control over justice. Neocolonial controls from Pakeha courts remain on top of restorative justice in Maori communities. This critique seems undeniable; nowhere in the world has restorative justice enabled major steps toward restoring precolonial forms of community among colonized peoples; nowhere have the courts of the colonial power given up their power to trump the decisions of the indigenous justice fora.

At the same time, there is a feminist critique of this indigenous critique of community restoration. I return later to at least one case where male indigenous elders in Canada used control over community justice as a resource in the oppression of women complaining of rape by dominant men. In this case the community was torn asunder to the point of a number of women leaving it.

With all the attention given to the microcommunity building of routine restorative justice conferences, we must not lose sight of historically rare moments of restorative justice that reframe macrocommunity. I refer, for example, to the release of IRA terrorists from prison so that they could participate in the IRA meetings of 1998 that voted for the renunciation of violent struggle. I refer to much more partially successful examples, such as the Camp David mediations of President Carter with the leaders of Egypt and Israel (more partially successful because it excluded the Palestinians themselves), and to more completely successful local peacemaking such as that of the Kulka Women's Club in the Highlands of New Guinea (Rumsey 1999).

D. Reintegrative Shaming Theory Predicts That Restorative Justice Practices Reduce Crime More than Existing Criminal Justice Practices
ma te whakama e patu!
"Leave him alone, he is punished by shame." (Maori saying)
[bookmark: 8158-39]

Crime, Shame and Reintegration (Braithwaite 1989) gives an account of why restorative justice processes ought to prevent crime more effectively  [*39] 













Gregory Capobianco, FN 74.1

FN 74.1: See, e.g., Madelaine Adelman, Edna Erez & Nadira Shalhoub-Kevorkian, Israel: Policing Violence Against Minority Women in Multicultural Societies: ‘Community’ and the Politics of Exclusion, 7 POLICE & SOCIETY 105 (2003) (describing the complexity of policing domestic violence in Arab communities);
	
Comment: Aside from a few other articles citing to the same source, I would have no reason to believe that this source exists. Those other citations spell Nadera’s name differently, which is why I have changed it use an E. However, I have not been able to find the source itself. 

I was unable to file a true library retrieval for this source. WorldCat reports no electronic or library availability of this source. http://yeshiva.worldcat.org/title/policing-violence-against-minority-women-in-multicultural-societies-community-and-the-politics-of-exclusion/oclc/4769517988&referer=brief_results
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Gregory Capobianco, FN 74.2

FN 74.2: Julie Stubbs, Domestic Violence and Women’s Safety: Feminist Challenges to Restorative Justice, in RESTORATIVE JUSTICE AND FAMILY VIOLENCE 42, 49 (Heather Strang & John Braithwaite eds., 2002) (discussing the problems in some restorative justice programs addressing family violence in indigenous communities where the safety of women was placed at the hands of local men, some of whom were themselves abusers).

Source Information:
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Gregory Capobianco, FN 75

FN 75: But see Braithwaite, supra note 19 at 564 (arguing that empirical evidence indicates that, in fact, women’s voices are heard more frequently than males’ in restorative justice processes, in contrast with the reality in formal courtrooms).

Referring To: John Braithwaite, Setting Standards for Restorative Justice, 42 BRIT. J. CRIMINOL. 563 (2002) (discussing state-imposed boundaries that proscribe any violent or coercive expressions);

Source Information:

URL: http://bjc.oxfordjournals.org/content/42/3/563.full.pdf+html
[image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:75:563.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:75:564.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:75:565.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:75:566.png]





Gregory Capobianco, FN 76

FN 76: An example is the involvement of judges in sentencing circles in Canada and in the United States. The judge is passive during the circle but it is within his (or her) authority to decide whether or not to accept the outcome plan as a part of the sentence or as a replacement to it. See Goel, supra note 10. 

Referring To: Rashmi Goel, Aboriginal Women and Political Pursuit in Canadian Sentencing Circles: At Cross Roads or Cross Purposes?, in RESTORATIVE JUSTICE AND VIOLENCE AGAINST WOMEN 60 (James Ptacek ed., 2010) (describing justice circles operated by native American communities in Canada).

Comment: I included the cover, copyright, and TOC pages below.

I have filed a library retrieval for this source.

Source Information:
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Gregory Capobianco, FN 77

FN 77: See Barbara Hudson, Beyond White Man’s Justice: Race, Gender and Justice in Late Modernity, 10 THEO. CRIM. 29 (2006) (suggesting that restorative processes should meet the principles of discursiveness, relationalism and reflectiveness to address this concern).


Source Information:

URL: http://tcr.sagepub.com/content/10/1/29.short
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Gregory Capobianco, FN 78

FN 78: See BRAITHWAITE & PETTIT, supra note 17 (explaining why it is a consequential theory of justice).

Referring To: See JOHN BRAITHWAITE & PHILLIP PETTIT, NOT JUST DESERTS: A REPUBLICAN THEORY OF CRIMINAL JUSTICE (1990).

Source Information:
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Gregory Capobianco, FN 79.1

FN 79.1: Martin Wright, The Court as Last Resort: Victim-Sensitive, Community-Based Responses to Crime, 42 BRIT. J. CRIMINOL. 654 (2002);

Comment: Table 13 says to abbreviate “Criminology” as “Criminology,” but the journal itself abbreviates it as “Criminol.” I have left it in the abbreviated form, following the convention used by the journal itself.

Source Information:

URL: http://bjc.oxfordjournals.org/content/42/3.toc
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Gregory Capobianco, FN 79.2

FN 79.2: Fattah, supra note 62, at 257;

Referring To: Ezzat A. Fattah, A Critical Assessment of Two Justice Paradigms: Contrasting the Restorative and Retributive Justice Models, in SUPPORT FOR CRIME VICTIMS IN A COMPARATIVE PERSPECTIVE 99 (Ezzat A. Fattah & Tony Peters eds., 1998) (describing the detrimental implications of imprisonment)

Comment: I believe this pin cite is incorrect. Fattah’s essay begins on page 99 (as is correctly cited in footnote 62). The next essay 111 (one that is not written by Fattah) begins on page. The author pin cites to page 257, which is actually in a section called “Notes on the contributors.” It is hard to imagine that the proposition, which discusses restorative justice’s focus on victims, would be supported in a section about the contributors. But unfortunately, the specific page is unavailable, even after using multiple browsers and computers. I did include the cover, copyright, and TOC pages below.

I have filed a library retrieval for this source.

Source Information:
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Gregory Capobianco, FN 79.3

FN 79.3: ZEHR, supra note 11.

Referring To: See, e.g., HOWARD ZEHR, CHANGING LENSES: A NEW FOCUS FOR CRIMINAL JUSTICE (1990) (defining restorative justice as a “third lens”);

Comment: While the 2005 edition is available online, the 1990 edition is not. I have filed a library retrieval for this source.









Gregory Capobianco, FN 80

FN 80: See BARTON, supra note 11 (explaining the notion of empowerment in restorative processes as therapeutic).

Referring To: CHARLES K.B. BARTON, RESTORATIVE JUSTICE: THE EMPOWERMENT MODEL 15 (2003) (arguing that the punitive approach inherently disempowers the primary stakeholders in the conflict while restorative justice empowers them);

Comment: The copyright page does not list the date of publication. The best I could find was that the author’s introductory note is signed as of September 2003.
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Gregory Capobianco, FN 81

FN 81: Angel, supra note 41.

Referring To: Caroline M. Angel, Crime Victims Meet Their Offenders: Testing the Impact of Restorative Justice, Conference on Victims Post-Traumatic Stress Symptoms (Jan. 1, 2005) (unpublished dissertation, University of Pennsylvania), available at http://repository.‌upenn.edu/‌dissertations/‌AAI3165634 (presenting findings regarding reduced post-trauma symptoms among robbery and burglary victims whose cases were randomly referred to conferences) .

Source Information:
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Article
PAIN, LOVE, AND VOICE: THE ROLE OF DOMESTIC VIOLENCE VICTIMS IN SENTENCING
Hadar Dancig-Rosenberga1 Dana Pugacha2
Copyright (c) 2012 The University of Michigan (Michigan Journal of Gender & Law); Hadar Dancig-Rosenberg; Dana Pugach


*424 Introduction
Criminal law systems throughout the world have evolved to a stage where they no longer ask, “What is the appropriate role of the victim in a criminal trial?” The questions now relate to the scope of the victim's rights, in which procedures she has independent standing, and at what stage she should be heard.1 The process of the “prosecution stepping into the victim's shoes,” whereby the state controls the entire criminal process, seemingly on behalf of the victim, has been replaced by the recognition that the interests of the prosecution (the State) are not always consistent with those of the victim.2 The view that will be developed here as the main thesis of this Article, that victims should be heard at the sentencing stage, irrespective of their views, is far from common. This Article will first establish the theoretical basis for this view by drawing on an expressive theory, discussed in Part I, and will take this theory a step further, into the sphere of the particular victim who asks for leniency.
The friction between the various interests represented in the criminal process frequently comes to the fore at the sentencing stage and is reflected in the sentence itself. The sentencing stage is not just the culmination of a criminal process; it may be viewed as the distillation of the entire criminal process. The harm to the victim is weighed against the assailant's personal profile as well as the public interest, and the outcome may be a call for retribution, prevention, deterrence or even *425 rehabilitation.3 Further, the sentencing process is usually not subject to the evidentiary rules that govern the entire criminal process in different criminal justice systems.4 At the sentencing stage, evidence may be introduced that would otherwise be excluded under statutory evidence law, including an impact statement by the victim.5 Moreover, even in those states that have adopted sentencing guidelines, the sentencing stage is often still a function of judicial discretion.6 Thus, it is important to consider restrictions that may apply to the victim's statement, following from procedural safeguards, even where strict evidentiary rules do not apply. Can the victim independently initiate a statement of her position, and to what extent may the court take her concerns or status into account as distinct from “damage” that characterizes victims of this nature? Should the victim be restricted to merely describing her damages, or should she also be entitled to express her view regarding the appropriate sentence?
*426 Traditionally, the victim's point of view is regarded only in the context of pushing for severity in sentencing.7 We are accustomed to hearing the protests of crime victims against the lenient punishments of “their” defendants and against plea bargains that appear to be acts of kindness to the defendants.8 Different legal systems took one step towards recognition of the relevance of pleadings relating to concrete damage by expanding the avenues for compensation based either upon the criminal proceeding or the criminal injury itself.9 The standing of a victim as a proponent for harsher sentencing is a matter which is far from simple, yet we shall focus on a matter which is even tougher: the standing of a victim who requests leniency.10 Thus, how should the court *427 act when those belonging to a defined group deemed worthy of special protection, namely, victims of intimate partner violence, seek leniency for their partners?11 The problem highlighted here is the relationship between the public interest and victims' private interest. How should the tension which may result from the conflict between the interests of the individual victim who advocates leniency be reconciled with the interests of the “collective” victims--the sector of women suffering from domestic violence?
Part I establishes a general theoretical framework that supports granting a voice to every victim at the sentencing stage as an obligation of the legal system. We derive this obligation to the victim and society from a sentencing theory that attributes importance to the message transmitted by the criminal trial, the feelings evoked by the injury, and the ensuing punishment. We imbue this expressive theory with a new interpretation and argue that the only feasible conclusion is that any subjective victim's view should be heard and taken into account. We shall also briefly consider alternative proceedings in criminal law that prima facie provide a worthy solution that respects the female victim.
Proceeding to the specific offense of spousal violence,12 Part II presents a synopsis of the psycho-social background required for an understanding of the unique character of crimes of domestic violence. This discussion will offer the background to our proposed comprehensive solution, informed by a feminist analysis of dilemmas posed by domestic violence. These dilemmas arise from a tension between paternalism and the desire to protect women on the one hand, and the recognition of women's autonomy and free choice on the other hand. This tension gives rise to a number of fundamental questions which will be discussed.13
*428 In Part III we present our own approach, a complex feminist view, which rejects the adoption of a dichotomous perspective found in current literature that recognizes only two diametrically opposed positions for describing a woman's autonomy and her freedom of choice. That perspective fails to explain the complex reality that characterizes life in the shadow of violence; instead, we propose the adoption of a resolution-sensitive model that recognizes a scale of situations that reflect the actions of women functioning in situations of partial autonomy. We argue that in each case there must be an examination of the subjective position of the woman and the underlying motives of her request for leniency in sentencing, having consideration for the nature of the spousal relationship and the woman's inner world. Based on this approach we attempt to derive a solution appropriate for a multi-dimensional model that takes a pluralistic approach to female typology. We propose a practical tool for examining the question--a modus operandi for receiving the report on the victim (Victim Report). Familiarity with the woman's inner world through a comprehensive victim report is likely to facilitate an understanding of the motivation behind her request for leniency. Thus, a comprehensive victim report will help the victim herself (a goal in itself, particularly according to principles of therapeutic jurisprudence), improve the criminal justice system, and contribute to socio-legal research.
The importance of this Article's thesis is twofold. First, it will contribute to the developing body of theoretical writing in the area of victims' rights and the idea of therapeutic jurisprudence. Second, this Article will contribute to the practical aspect of victims' rights as it recommends a tool, the Victim Report, to solve the truly difficult dilemma of how best to present the victim's view to the court (once it has been determined that this step is crucial). The proposed solution demonstrates the advantages to be gained by integrating therapeutic tools into the fabric of the legal system.
I. The Role of the Victim in the Sentencing Process
A. The Victim's Views Among Other Sentencing Considerations
Initially, we shall present what we believe to be the appropriate theoretical framework both for justifying punishment and for determining the level of punishment and the victim's role in this determination. This discussion is vital because even those in favor of giving victims standing at the sentencing stage are not united in their approach; significant differences *429 exist among the various theories and models designed to safeguard this standing.
In the classical model, criminal law represented the public interest whereas tort law was seen as the appropriate way to recover private damages.14 Classical theories focused on the conceptual need to punish the wrongdoer for his wrongdoings.15Accordingly, it is almost impossible to find separate references to the views of the victim in the voluminous literature dealing with the justification for particular sentences in criminal law; in this context there is no distinction among models offering a theoretical justification for sentences, such as retribution or utilitarianism. In general, no attention is paid to the past or future condition of the specific victim.16 Another factor routinely rejected by authors writing about sentencing is emotion; they focus on cognition instead.17 After *430 many years of searching for the justification for punishment, emotion is treated with contempt and is seen as something to be disregarded unless it can be wrapped under the mantle of “moral concepts,” as in Bentham's use of the concept of retribution which may include anger.18 Accordingly, literature dealing with punishment theory often sweepingly dismisses the negative feelings of victims towards their abusers as “vindictiveness” or “vengefulness.” The desire for revenge is portrayed as an ignoble, immoral emotion that should not be included among sentencing considerations.19
One relevant sentencing theory--the expressive theory--emphasizes the messages conveyed by actions and legal processes. This concept recognizes the offense as conveying a negative message for the victim and society, and the sentence as a means of reflecting the condemnation of the wrongdoer. The sentence also serves as an outlet for feelings such as jealousy, resentment, and anger harbored by society and *431 the victim.20 Nonetheless, even the supporters of this theory have generally failed to discuss the voice of the specific victim or the spectrum of possible emotions potentially stirred up by a crime. Instead, they have seen it as a public catharsis,21 a condemnation on behalf of those in whose name the sentence is imposed and the social consequence of the crime.22 As William DeFord notes, importance attaches to the fact that these writers speak of expressivism and not of communication--one aspect of communication is that it entails the transmission of messages between all involved parties, while expressivism is restricted to a one-way message being sent.23
The lack of reference to the individual victim in the expressive theory is surprising, considering the changing perceptions regarding victims' roles. The increasing acknowledgement of the victim as a person who can no longer be ignored in the criminal process and whose role is not purely that of a witness has given rise to the concomitant question: how much weight should be given to the victim's views, emotions, and wishes in sentencing considerations in the criminal trial?24 Avoiding the question by referring the victim to civil proceedings or even to alternative processes is seen as an improper way of getting rid of the victim without according her the justice she deserves through the criminal process, and perhaps even causing harm to the public, which may expect *432 consideration to be given to the victim.25 Indeed, in recent years there has been a developing debate as to whether it is appropriate to give the victim an independent voice during the sentencing stage, and if so, how best to define her status: whether as a witness to the damage (the “soft version”) only, or as one entitled to express her opinion as to the appropriate sentence (the “extreme version”).26As noted, prevailing sentencing theories that ignore the victim are incompatible with the latter view and a different theory that will allow the victim's voice to be heard is required.
Diane Whiteley's scholarship provides a theoretical foundation for this Article. Whiteley's theory draws on concepts from expressivist literature such as the centrality of communication in the writings of Dan M. Kahan, while also considering the subjective dimension of a particular victim.27 Thus, it is possible to view Whiteley's position as supplementing existing sentencing theories and not as replacing them. Whiteley bases the need to listen to the victim and consider her views among other sentencing considerations on the “moral sentiments” which the recognized victim and community feel as a result of the crime.28 According to Whiteley, erasing emotion from theoretical thinking about criminal law action and justifications discounts very significant factors.29 *433
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FN 84: Mimi Kim, Alternative Interventions to Intimate Violence: Defining Political and Pragmatic Challenges, in RESTORATIVE JUSTICE AND VIOLENCE AGAINST WOMEN 196 (James Ptacek ed., 2010).
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FN 85: See RANDALL COLLINS, INTERACTION RITUAL CHAINS (2004) (describing restorative justice processes as a “social ritual”. Collins explains how such rituals reinforce a sense of belonging among their participants, strengthen social norms, create “group energy” and reduce anger among the participants).

Source Information:

[image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:Cover.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:Copyright.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:TOC-1.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:TOC-2.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:TOC-3.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:TOC-4.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:11.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:12.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:13.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:14.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:15.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:16.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:17.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:18.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:19.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:85:20.png]

Gregory Capobianco, FN 86

FN 86: Bazemore, supra note 1.

Referring To: See, e.g., Gordon Bazemore, Restorative Justice and Earned Redemption, 41 AM. BEHAV. SCI. 768 (1998);

Source Information:


[image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.31 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.36 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.39 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.42 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.45 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.48 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.51 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.54 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.20.58 PM.png][image: Billy The Mastodon Mac:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:86:Screen Shot 2013-03-03 at 9.21.01 PM.png]
Gregory Capobianco, FN 87

[bookmark: OLE_LINK5][bookmark: OLE_LINK6]FN 87: LODE WALGRAVE, RESTORATIVE JUSTICE, SELF-INTEREST AND RESPONSIBLE CITIZENSHIP 76 (2008) (portraying the community as both a means and an end).

Comment: I have filed a library retrieval for this source.

Source Information:

[image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:87:Cover.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:87:Copyright.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:87:TOC-1.png][image: The Hatch:Users:gcapobia:Dropbox:Law School:2L - General:L. Rev.:C&S:Assignment 9 / 34-6:FNs:87:TOC-2.png]
Gregory Capobianco, FN 88 

FN 88: Robert White, Social Justice, Community Building and Restorative Strategies, 3 CONTEMP. JUSTICE REV. 55 (2000).
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FN 89: By “requital” we mean both the goal of achieving proportionality in punishment (“just deserts”), and the goal of “making offenders pay” for their deeds (retribution).
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FN 91: See John Rawls, Two Concepts of Rules, 64 PHILOS. REV. 3, 5 (1955) (explaining that according to the retributivist approach, “The state of affairs where a wrongdoer suffers punishment is morally better than the state of affairs where he does not).”
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FN 92: For a review of the various positions regarding retribution within restorative justice see MICHAEL KING, ARIE FREIBERG, BECKY BATAGOL, & ROSS HYAMS, NON-ADVERSARIAL JUSTICE 44-45 (2009).
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FN 93.1: See MARTIN WRIGHT, JUSTICE FOR VICTIMS AND OFFENDERS: A RESTORATIVE RESPONSE TO CRIME, 133-135 (2d ed., 1996);
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FN 93.2: Daniel. Van Ness, supra note 1, at 251-52, 258-59.

Referring To: Daniel Van Ness, New Wine and Old Wineskins: Four Challenges of Restorative Justice, 4 CRIM. L. F. 251 (1993).
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[*251] 
And nobody puts new wine into old wineskins; if he does, the wine will burst the skins, and the wine is lost and the skins too. No! New wine, fresh skins.
Mark 2:22
At the 1987 London conference on criminal law reform that led to the formation of the Society for the Reform of Criminal Law, Justice John Kelly of Australia delivered a remarkable address on the purpose of law.1 Speaking to two hundred judges, legal scholars, and law reformers from common law countries, he laid aside his prepared comments and spoke with great feeling about the need for criminal law practitioners to see themselves as healers. A purpose of criminal law, he *252 said, should be to heal the wounds caused by crime. Since “healing” is not a word frequently heard in legal gatherings, it was helpful that he illustrated what he meant.
Justice Kelly told of a case in which he had made a special effort to ensure that a rape victim felt vindicated. He had just sentenced the defendant to prison, but before calling the next case he asked the victim to approach the bench. Justice Kelly had watched the complainant throughout the proceedings, and it was clear that she was very distraught, even after the offender's conviction and sentencing. The justice spoke with her briefly and concluded with these words: “You understand that what I have done here demonstrates conclusively that what happened was not your fault.” The young woman began to weep as she left the courtroom. When Justice Kelly called the family several days later, he learned that his words had marked the beginning of psychological healing for the victim. Her tears had been tears of healing.
The view that justice should bring about healing is, in fact, an ancient concept, one that a growing number of commentators are developing for contemporary application under the rubric of “restorative justice.” Advocates of restorative justice face legal and jurisprudential challenges, among these the challenge to abolish criminal law, the challenge to rank multiple goals, the challenge to determine harm rationally, and the challenge to structure community-government cooperation. This article will consider these fourchallenges in turn and suggest ways in which they might be addressed.
ROOTS
We are used to thinking of criminal law as the means through which government prohibits criminal behavior and punishes criminals.2 We take for granted the distinction between private and public wrongs, which separates the law of torts from criminal law, a distinction *253 ingrained in our common law tradition.3 But there is another, older understanding of law that resists this duality, affirming that no matter how we administer the law, one of the primary goals of justice should be to restore the parties injured by crime.4
Early legal systems that form the foundation of Western law emphasized the need for offenders and their families to settle with victims and their families. Although crime breached the common welfare, so that the community had an interest in, and a responsibility for, addressing the wrong and punishing the offender, the offense was not considered primarily a crime against the state, as it is today. Instead, a crime was viewed principally as an offense against the victim and the victim's family.5 This understanding was reflected in ancient legal codes from the Middle East, the Roman empire, and later European polities.6 Each of these diverse cultures responded to what we now call *254 crime by requiring offenders and their families to make amends to victims and their families—not simply to insure that injured persons received restitution but also to restore community peace.7
This can be seen as well in the language of the Old Testament, where the word shalom is used to describe the ideal state in which the community should function.8 This term signifies completeness, fulfillment, wholeness—the existence of right relationships between individuals, the community, and God.9 Crime was understood to break shalom, destroying right relationships within the community and creating harmful ones. Ancient Hebrew justice, then, aimed to restore wholeness.10 Restitution formed an essential part of this process, but restitution was not an end in itself. This is suggested by the Hebrew word for “restitution,” shillum, which comes from the same root as shalom and likewise implies the reestablishment of community peace. Along with restitution came the notion of vindication of the victim and of the law itself. This concept was embodied in another word derived from the same root as both shalom and shillum—shillem. Shillem can be translated as “retribution” or “recompense,” not in the sense of revenge (that word in Hebrew comes from an entirely different root) but in the sense of *255 satisfaction or vindication.11 In short, the purpose of the justice process was, through restitution and vindication, to restore a community that had been sundered by crime.
This view of justice is not confined to the far distant past. Many precolonial African societies aimed not so much at punishing criminal offenders as at resolving the consequences to their victims. Sanctions were compensatory rather than punitive, intended to restore victims to their previous position.12 Current Japanese experience demonstrates a similar emphasis on compensation to the victim and restoration of community peace.13 The approach (as we will see later) emphasizes a process that has been referred to as “confession, repentance and absolution.”14
For all of its tradition, the restorative approach to criminal justice is unfamiliar to most of us today. For common law jurisdictions, the Norman invasion of Britain marked a turning point away from this understanding of crime. William the Conqueror and his successors*256 found the legal process an effective tool for establishing the preeminence of the king over the church in secular matters, and in replacing local systems of dispute resolution.15 The Leges Henrici, written early in the twelfth century, asserted exclusive royal jurisdiction over offenses such as theft punishable by death, counterfeiting, arson, premeditated assault, robbery, rape, abduction, and “breach of the king's peace given by his hand or writ.”16 Breach of the king's peace gave the royal house an extensive claim to jurisdiction:
[N]owadays we do not easily conceive how the peace which lawful men ought to keep can be any other than the queen's or the commonwealth's. But the king's justice ... was at first not ordinary but exceptional, and his power was called to aid only when other means had failed.... Gradually the privileges of the king's house were extended to the precinct of his court, to the army, to the regular meetings of the shire and hundred, and to the great roads. Also the king might grant special personal protection to his officers and followers; and these two kinds of privilege spread until they coalesced and covered the whole ground.17
Thus, the king became the paramount victim, sustaining legally acknowledged, although symbolic, damages.
Over time, the actual victim was ousted from any meaningful place in the justice process, illustrated by the redirection of reparation from the victim to the king in the form of fines.18 A new model of *257 crime was emerging, with the government and the offender as the sole parties.
RESTORATION INTO SAFE COMMUNITIES OF VICTIMS AND OFFENDERS WHO HAVE RESOLVED THEIR CONFLICTS
Criminal justice policy today is preoccupied with maintaining security—public order—while trying to balance the offender's rights and the government's power. These are, of course, vital concerns, but a restorative perspective on justice suggests that fairness and order should be only part of society's response to crime.
And, in fact, other emphases have emerged. These include restitution,19 victim's rights,20 rehabilitation,21 victim-offender reconciliation,22 community crime prevention,23 and volunteer-based services for offenders and victims.24 Some of these movements incorporate proposals *258 for systemic change, but for others the criminal justice system is basically irrelevant other than to provide a framework in which (or around which) the programs can function. In any event, the current system's limitations of vision and of participants have begun to be addressed at least in piece-meal fashion.
Some writers have suggested a more comprehensive approach that combines many of these alternatives and that not only recognizes the wisdom of the ancient model but also seeks to apply that wisdom to the present realities of criminal justice. This effort has been championed by legal scholars and criminologists,25 victim-offender reconciliation practitioners,26 and adherents of various philosophical, political, and religious perspectives.27 Several have called this approach “restorative justice”28—the overall purpose of which is the restoration into safe communities of victims and offenders who have resolved their conflicts.29 *259 The restorative model seeks to respond to crime at both the macro and the micro level—addressing the need for building safe communities as well as the need for resolving specific crimes.
How might a system of restorative justice achieve its goals? In what ways would such a system differ from current criminal justice practice? While this article is not intended to explore these questions exhaustively, several general comments can be made. First, restorative justice advocates view crime as more than simply lawbreaking, an offense against governmental authority; crime is understood also to cause multiple injuries to victims, the community, and even the offender.30 Second, proponents argue that the overarching purpose of the criminal justice process should be to repair those injuries.31 Third, restorative justice advocates protest the civil government's apparent monopoly over society's response to crime. Victims, offenders, and their communities also must be involved at the earliest point and to the fullest extent possible. This suggests a collaborative effort, with civil government responsible for maintaining a basic framework of order, and the other parties responsible for restoring community peace and harmony. The work of civil government must be done in such a way that community *260
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*294 that genuine remorse must be felt not imposed, occurring as a result of moral reasoning rather than brute force. “An intention to shame is not respectful,” one expert notes, while “[a]n intention to help a person understand the harm they caused and to support them in taking full responsibility for that harm is respectful.”378
By accepting responsibility for the offense and acknowledging the harm he has caused, the offender shows respect for the victim and his right not to be victimized.379 Genuine remorse also signals the offender's affirmation of the legal norms of a community and his desire to be part of legitimate society. It thereby provides the first step toward incorporating the offender into the community. Finally, genuine remorse is a prerequisite to the moral development of the offender. Without understanding the impropriety of his conduct, he may retain a deviant identity and connection to an antisocial subculture. In contrast, an offender who recognizes the wrongfulness of his behavior and feels sorrow for having violated both the legal norm and the victim is, as an empirical matter, less likely to recidivate.380
Acceptance. A desired response of participants to the offender's remorse is their acceptance of that expression as genuine and meaningful. It is, in fact, the typical reply when an individual demonstrates a state of “perfect defenselessness”381 by admitting his wrongdoing and communicating sincere, sorrowful regret.382 The acceptance of his genuine remorse demonstrates respect for the offender by validating his emotions and recognizing him as an individual capable of taking responsibility for misconduct. But acceptance also serves the victim's emotional well-being.383 It empowers the victim by placing him in a position of control, even for a split-second, and allows him to release some of the pent-up anger and pain resulting from the crime.
Planning. After the “core sequence”384 of remorse and acceptance, participants in a successful process will create a plan that meets the needs of all *295 involved--for instance, providing the offender his “just deserts,” making amends to the victim, satisfying the community's desire for security and value affirmation, and addressing the factors that contributed to the crime and the obstacles the offender will face in becoming a law-abiding citizen. When achieved through open input and group deliberation, the planning stage gives participants an ownership interest in the end result. To the extent that offenders feel that they participated in the process and that the outcome was appropriate, they are more likely to follow through with the plan. And to the extent that victims believe that the plan embodies a just outcome, they are more likely to feel better about themselves, the offender, and the sanctioning process. In sum, an appropriate plan will be respected by all participants and will harmonize their various interests and punishment ideologies.
Facilitation. The final stage holds the key to attaining the process goals of the procedural conception of restorative justice. Success at all previous stages will be for naught unless the offender receives the necessary support to fulfill the charted plan. Many offenders will lack the means to satisfy their sanctioning obligations without the assistance of family members, supporters, and welfare professionals. If a contributing factor to criminal behavior was a dysfunctional family life, psychological disorders, or substance abuse, the offender may need relevant treatment and counseling. If the core issue is a lack of self-worth or job opportunities, the offender may require skills training and gainful employment.385 And to the extent that deviant conduct is related to peer pressure or insufficient role modeling, the offender may need positive mentoring and opportunities to become involved with prosocial peer groups. In addition to providing the means to achieve the sanctioning plan, facilitation will require supporters to follow-up on the offender's progress and to help him in overcoming unforeseen obstacles.
2. An Example of the Procedural Conception
Given this framework, it seems only natural to ask whether any currently existing approach to punishment might be consistent with the procedural conception of restorative justice. One possibility is New Zealand's Family Group Conference (FGC).386 The FGC is at the heart of a revolutionary piece of legislation, the Children, Young Persons and Their Families Act of 1989. This statute was a response to a number of serious complaints about the treatment of juvenile offenders in the New Zealand justice system. Experts, politicians, and the public had become disillusioned with six decades of paternalistic welfare *296 legislation that was seen as unjust, expensive, and largely ineffective at preventing youth crime.
In particular, there was a widely held notion that state paternalism had done more harm than good for the families and support networks that are vital to child development. The heavy emphasis on institutionalizing juvenile offenders had two negative results: removing children from their families (and the accompanying emotional bonds) and exacerbating juvenile crime by placing offenders in a custodial setting conducive to the criminogenic influence of delinquent peer pressure. The process also precluded involvement or input from the victims of youth crime and community members affected by criminal activity, while the Maori community387expressed concerns that the existing approach was wholly foreign to its traditional values and destructive of kinship networks essential to its culture. Finally, there was a perception that offenders received more or less than the deserved punishment for their crime, often correlating with troublesome factors such as race and socioeconomic status.
In attempting to address these concerns, the Children, Young Persons and Their Families Act incorporated six principles into the new approach to youth justice:
(1) Under the Act, juvenile offenders were to be held accountable by giving them the opportunity to take personal responsibility for their conduct and make amends for the resulting harm.
(2) The Act recognized that entanglement in the criminal justice system was intrinsically harmful to the juvenile, while institutionalization tended to increase the chances of recidivism. The legislation therefore emphasized the use of diversionary tactics before employing the formal machinery of the court system.
(3) The Act placed family and kinship networks at the center of the process. Toward this end, family participation was emphasized in deciding the appropriate course for addressing criminal behavior as well as providing social services to assist the juvenile and his family in reaching positive goals.
(4) The Act expressly integrated the victim into the decisionmaking process, making him a central participant in any deliberations and ensuring that his needs are sufficiently considered.
(5) The Act acknowledged the reality of New Zealand as a highly diverse society grounded in different ethnic and racial traditions. Cultural appropriateness and sensitivity were important goals, ensuring that Maori values and kinship structures could be incorporated into the sanctioning process.
*297 (6) The Act recognized that the previous approach, like the adult criminal justice system, was adversarial in nature and guaranteed that any outcomes would have both winners and losers. It therefore sought consensus decisionmaking as the primary procedure, where juveniles, family members, victims, and law enforcement would arrive at suitable resolutions through mediated discourse.
Given these guiding principles, the Act created three tracks for dealing with a juvenile once his crime was uncovered. Under the first track, the police officer may issue a warning to the juvenile or use some other type of informal diversionary strategy. Typically, this means an immediate warning on the street or an admonition in the presence of the juvenile's parents. The officer might also require an apology to the victim or some type of community service. The second track applies when law enforcement expresses an intent to charge the juvenile for his offense but, in consultation with a “youth justice coordinator,” agrees to convene a family group conference in lieu of bringing formal charges. The final track is where the police are satisfied that the requirements for arrest have been met and the juvenile is, in fact, arrested. The offender will be brought before a youth court judge and, if the charge is not denied, a family group conference will be held. A conference will also be ordered prior to the pronouncement of sentence if the charge is substantiated in a court hearing. So except for informal police warnings or diversion, an acquittal by court hearing, or charges of certain serious crimes such as murder and manslaughter, the family group conference is the prescribed means of addressing youth crime in New Zealand.
The chief organizer and facilitator of the FGC is the aforementioned youth justice coordinator. This individual is responsible for consulting with the juvenile, his family, the victim, the police, and other relevant stakeholders to determine the desirability of a family group conference, who should be invited to the FGC, whether the parties and invitees plan to attend, and a suitable time and place to hold the conference. It is also incumbent on the coordinator to ensure that all parties are adequately informed about the necessary background of the offense, how the FGC is likely to proceed, and other information relevant to both voluntary attendance and informed participation.
Although the FGC is an inherently flexible process that can be adjusted to the needs of the parties, it tends to follow a fairly standard pattern. Two leading experts on family group conferencing, Gabrielle Maxwell and Allison Morris, suggest that the process generally involves the following:
• introductions of the parties and participants
• an explanation of the procedure by the youth justice coordinator
• the presentation of a factual summary of the offense by the police
• an opportunity for the offender to comment on the accuracy of the police statement
*298 • an opportunity for the victim or his representative to express his view if the offender admits the offense
• a general discussion of possible outcomes
• a discussion of options among the offender's family
• the formulation of a plan, response, or outcome by the offender's family
• general negotiation among the parties and participants
• agreement from the enforcement agency and victim
• recording the agreed plan and closure of the meeting388
This general FGC process is necessarily subject to variation and, as noted by researchers and youth justice coordinators, no two conferences are alike. Nonetheless, there are two mandatory ingredients to successful completion of a conference: The juvenile must not deny responsibility for the offense, and all parties must consent to the FGC plan. If either of these conditions are not met, the juvenile's case typically will be referred to the youth court. Although not a statutory requirement, the success of a conference agreement is also dependent on the youth justice coordinator's follow-up, ensuring that the agreed restitution is being made, that the necessary services are provided the juvenile, and that all other details in the plan are being met.
In theory, at least, family group conferencing adopts a more holistic process than the traditional approaches to juvenile justice and seems roughly compatible with the procedural conception of restorative justice. Consistent with holism, the FGC recognizes that crime is not an atomized event existing within a vacuum but instead an interconnected whole that occurs against a specific background and with consequences that extend into the future. The process thus emphasizes the concrete over the abstract, allowing the stakeholders to discuss the field of causation preceding the offense and its rippling impact on particular persons and collectives. Moreover, each stakeholder is allowed to voice his opinion on the causes of crime and the justification for punishment, thereby explicitly providing for individual perspective in the process.
The FGC structure also incorporates the elements of a successful resolution under the procedural conception of restorative justice, beginning with an environment of respect for the participants. The FGC is an inclusive process, offering victims and other stakeholders a forum to express the harms caused by the crime, the concerns they have with the offender, and their ideas for an appropriate resolution. The process also allows the participation of family members and supporters of the most vulnerable parties--the juvenile offender and the victim. Moreover, the participation of all parties is strictly voluntary; even the offender has the option of refusing to attend the FGC. Although juveniles almost *299 invariably do attend their conferences, the mere fact that the option exists is a sign of respect toward the offender.
Unlike the procedural rigidity of traditional approaches to youth crime, the FGC vests substantial latitude in the participants to shape the process into a form most amenable to their needs and the problem at hand. A conference need not occur in a government facility, for instance, or during business hours; instead, the conference can be held in a private home, at a marae389 or church, and at a time and date most convenient to all parties involved. Process control is also vested in the key participants--the victim and the offender--by permitting them to choose supporters to join them during the conference. Likewise, the FGC is premised on free discourse among participants, allowing an opportunity to air their thoughts and emotions. Most importantly, each participant can express his own vision of justice, whether it be retributive, utilitarian, or restorative (conceived substantively). Through the flow of undominated dialogue, the participants tend to gain respect and understanding for one another as well as a sense of ownership in the process. Although each stakeholder may maintain allegiance to a particular punishment theory, the mere act of respectful dialogue and deliberation can result in an overlapping consensus on an appropriate resolution in a given case despite philosophical disagreements. In other words, each party can exit the process satisfied that their perspective on punishment has been vindicated without requiring a collective agreement on the superiority of one theory or another.
In addition to incorporating the basic elements of the procedural conception of restorative justice, the FGC presents a process that would seem to inspire the aforementioned stages of successful sanctioning. The inclusive, informal, and dialogic nature of a conference tends to produce constructive censuring of the offense rather than destructive condemnation or disintegrative shaming of the offender. The focus of censure is the wrongfulness of the crime and the harm to the victim and community, with the offense, rather than the offender, placed in the symbolic center of discussion. The presence of the juvenile's family and supporters gives the process credence while ensuring that his positive identities--as a son, a brother, a soccer player, or a student--are reinforced by the presence and words of those who care most about the young person.
The inclusive, dialogic aspect of constructive censuring also provides benefits to other participants. Family members can air their concerns and the painful emotions that have accompanied the juvenile's conduct, express their hopes and fears for the young person's future, and convey the empathy and sorrow they feel for the victim. Community members and law enforcement can openly discuss the larger effects of the offense and the rationale for its criminalization, thereby validating both the values of the community and the limits of individual behavior. Moreover, the constructive censuring of the FGC *300 reaffirms the victim's right not to be victimized, providing a cathartic experience for the victim through an unambiguous denouncement of the offense coupled with the opportunity to voice the pain he has suffered.
Given the emphasis on constructive rather than destructive censuring, the FGC tends to generate remorse on the part of the juvenile offender and, as a result, acceptance by the participants of that heartfelt expression. Two factors contribute to the young offender's feelings of genuine remorse. First, the presence of the victim and his articulation of the harm he has suffered frustrate an offender's attempt to neutralize the offense. The juvenile cannot simply rationalize the crime as being minor or harmless when a real person stands in front of him describing the physical and emotional pain directly flowing from his behavior. Second, the presence of the young person's family, their personal condemnation of the offense, and the visible signs of anguish felt by family members confronted by the harm caused by their own kin all provide exceptionally powerful signals to the juvenile on the wrongfulness of his conduct. Once the young offender communicates genuine remorse, it is only natural that participants accept that expression as sincere and meaningful. The completion of the core sequence of remorse and acceptance creates an environment of respect in the FGC--an offender's respect for the victim by his genuine statement of remorse and validation of the right not to be victimized, and a victim's respect for the offender as an individual capable of feeling positive emotions and taking responsibility for his actions.
The final stages in a successful sanctioning process, planning and facilitation, are also incorporated into the family group conference. The discussion of possible outcomes among the participants empowers the offender, the victim, family members, and supporters by giving them a voice in the planning stage, while the process of negotiation aims at forging a satisfactory resolution through reasonable discourse. When participants feel that their opinions and ideas were recognized and respected, they become vested with an ownership interest in the outcome and its fulfillment. If the victim believes that the sanctioning plan offers a just resolution, he will leave the FGC feeling better about himself, the juvenile, family and community members, and the agreement reached with his consent. And to the extent that the young offender feels that he participated in the discussion and that the resulting plan was fair, the more likely he will complete his obligations under the agreement and, hopefully, avoid future offending.
The follow-up after the FGC is vital to the plan's success, of course, though the conference itself offers the first step toward facilitating the agreement. The same individuals that surround the juvenile in an ethic of care during the FGC--his family and supporters--also offer the best parties to ensure that the young offender follows through with his responsibilities while helping him to overcome unforseen obstacles along the way. The youth justice coordinator, community members, and sometimes even the victim can provide means of completing his obligations under the sanctioning plan, receiving medical and *301
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need for them — which are incompatible with the preservation of the
system.

On the other hand, a not necessarily reformist reform is one that is
conceived not in terms of what is possible within the framework of a
given system and administration, but in view of what should be made
possible in terms of human needs and demands.... A non-reformist
reform is determined not in terms of what can be, but what should be
(Ibid.: 7-8).

Accordingly, Mathiesen emphasizes a dialectical relationship between po-
liical action and social change. His spatial metaphors (e.g.
“insidersfoutsiders,” “upwards/sideways”) suggest ways to transform parts of
a (prison) system while working toward eventual abolition.

Mathiesen (1986: 88-93) lists eight arguments that collectively “constitute
a forceful basis for advocating a policy of a permanent international ban on
prison building”:

1. Imprisonment does not prevent those incarcerated from committing

subsequent crimes. We do not need “more of the same.”

2. Prison effectiveness in deterring crime is uncertain and less signifi-
cant than other social factors that might achieve the same result.

3. Prison overcrowding should be addressed by confining fewer prison-
ers, and not by building more prisons.

4. Prisons possess an irreversible character, such that if they exist, they
will be used. The danger lies in maintaining a population to utilize
their existence.

5. Prison expansion is driven by a political ethos that fosters expansion,
taking on 2 momentum that s difficult to stop.

6. Prisons are inhumane.

7. Cultural values embedded in the conception of prisons reflect a social
ethos of violence and degradation. When prisons are expanded, so too
are negative cultural values symbolizing acceptable strategies for re-
solving interpersonal conflict,

8. Prisons are not cost effective.

As Scheerer (1986: 9) reminds us, a body of abolitionist literature does not
automatically make @ theory. Despite the occasional compelling and articulate
abolitionist works of the past two decades, only recently has there been a seri-
ous attempt to move beyond Mathiesen and integrate diverse perspectives into
a comprehensive theory of practice. Willem de Haan, in recognizing aboli-
tionism as a “sensitizing” concept and in combining competing ideas, attempts
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have been expressed in various forms including the over-policing of
minority men but also through the failure to protect minority women
and children (Aboriginal and Torres Strait Islander Women’s Task Force
on Violence, 2000; McGillivray & Comaskey, 1999). Evidence indicates
that Black women in the US are more likely to report domestic violence
to the police than are other groups (Bachman & Coker, 1995;
Hutchinson & Hirschel, 1998). We cannot conclude that this reflects a
positive choice for criminal justice intervention rather than a lack of
other alternatives. However, we need to be cautious in assuming that
minority groups do not wish to use the criminal justice system in
domestic violence matters.

As in other arcas of feminist scholarship, rescarch and practice
concerning violence against women have been subject to criticism for
failing to attend to differences among and between women (Crenshaw,
1991). Racism constitutes a significant obstacle for women sceking to
deal with domestic violence and has shaped our capacity to talk about
the issue (Ptacek, 1999: 19). A gendered analysis of violence which is
inattentive to diversity can obscure important differences in the vulner-
ability of different social groups to domestic violence and in their
recourse to deal with or escape violence (Ptacek, 1999; Stubbs &
Tolmie, 1995). Suggesting that different social groups may experience
differential levels of vulnerability to domestic violence too easily can be
put to racist uses (Fontes, 1997; see also Daly & Stephens, 1995). As
Sherene Razack has written:

Culture talk is clearly a double-edged sword. It packages difference as inferior-
ity and obscures gender-based domination within communities, yet cultural
considerations are important for contextualizing oppressed groups’ claims for
justice, for improving their access to services, and for requiring dominant
groups to examine the invisible cultural advantages they enjoy. (1994: 896)

We have a responsibility to ensure that law and policy recognize and
respond to the different needs and interests of women in different social
locations. Sadly, in Australia the level of domestic violence experienced
by Aboriginal women is extremely high (Greer, 1994; Bolger, 1991;
Strang, 1992; Aboriginal and Torres Strait Islander Women’s Task Force
on Violence, 2000). Here I make no claims to speak on behalf of
Indigenous women — I have no such authority. However, there is an
urgent need to acknowledge such issues and to listen to Indigenous
women in order to craft responses that are culturally appropriate and
effective in offering Indigenous women, children and men safety,
security and autonomy (see Behrendt; Blagg, Kelly; this volume).

Restorative justice programs have been promoted as being especially
responsive to Indigenous communities, although Blagg (1997), Tauri
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(1999) and Cunneen (1997) have demonstrated the problems of
approaches that have used singular notions of indigeneity, and have
failed to genuinely consult Indigenous peoples. Restorative or commu-
nity based practices used in response to violence against women in
Indigenous communities have produced mixed outcomes. Strong claims
have been made about sentencing circles, healing initiatives or confer-
encing offering benefits to Indigenous communities but these accounts
also have been challenged for relying on limited sources, and especially
the interpretations offered by white, male commentators. For instance,
Razack (1994, 1998) has argued that high rates of violence have meant
that Indigenous communities in Canada have not been safe places for
women and children but outside those communities women also face
the violence of racism. Moreover, community-based initiatives often
have placed the development and delivery of programs into the hands of
men, some of whom are themselves abusers who have continued their
physical and sexual abuse (see also Griffiths & Hamilton, 1996;
Nahanee 1992; McGillivray & Comaskey 1999; Nightingale, 1994;
Brooks, no date).

Here an intersectional frameworl
and indivisible operation of race, class and gender may assist
(Crenshaw, 1991; Daly & Stephens, 1995; Daly & Maher, 1998). In the
absence of such an analysis, an appeal to community-based practices
‘may fail to examine how cultural practices work to sustain the power
differences between groups. They may privilege culture over gender
(Razack, 1994, 1998). Without recognition of the intersection of race,
class and gender too often Indigenous women have been left with the
invidious choice between politics and practices which represent their
race but ignore their gender or the converse. A number of Aboriginal
and Inuit women’s organizations throughout Canada have questioned
the capacity of local or community-based initiatives to protect their
physical integrity and have lobbied to retain the external criminal jus-
tice system to respond to physical and sexual abuse (Griffiths &
Hamilton, 1996; McGillivray & Comaskey, 1999).2

Hollow Water and Canim Lake are two Canadian Indigenous com-
munities said to have had success in challenging sexual and physical
violence against women and children through restorative practices.
However, in other Canadian communities victims® safety has been
compromised. Griffiths and Hamilton note the failure of a program on
South Island as arising, in part, from the following weaknesses: insuffi-
cient community consultation; lack of credibility of key participants;
failure to address specific needs of the communities; political unrest in
the communities; family feuds within communities; failure to meet the
specific needs of victims and offenders; and, an inability to consider that
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not all community residents shared the same cultural values (1996:
186). Even in those models lauded as most successful, a role has been
maintained for outside criminal justice agencies to deal with serious
offenders (Griffiths & Hamilton, 1996; Warhatt et al, 1999). Restorative
justice processes might offer great promise, but they do not in them-
selves guarantee victim safety or just outcomes. The successful models
suggest that the inherent qualities of the communities are fundamental
to positive outcomes. Dealing with physical and sexual violence may
challenge community solidarity and risk further racism. Just as in the
non-Indigenous community, not all communities have the interest, the
skills or the resources to take on such matters. Poorly funded initiatives
based on volunteer work by community members are unlikely to be
effective or sustainable over time (The Aboriginal and Torres Strait
Islander Women’s Task Force on Violence, 2000). In the absence of
infrastructure and resources to secure the safety of women and children,
well-intentioned programs that impose restorative justice on Indigenous
communities may be counter-productive and may undermine the
capacity for self-governance by communities.

ical Findings Concerning Domestic
Violence and Challenges to Restorative Justice

Women who seek legal intervention following domestic violence fre-
quently do so after long periods of abuse, when the abuse is becoming
more serious and affecting the children, or as a last resort when other
efforts to stop the abuse have failed, saying ‘enough is enough’ (Harrell
& Smith, 1996; Keilitz et al, 1998: 47). Australian studies of domestic
violence have found that women who sought legal protection generally
had experienced more severe violence than women who did not seek
such intervention. For instance, Young, Byles and Dobson (2000) found
that as compared to other women victims of domestic violence, women
who sought legal protection were more likely to: have experienced more
serious levels of violence; be injured; have children; be in a de facto
relationship; and, have a parter who had been in trouble with the
police before and/or had been violent in other contexts (sce also
Coumarelos & Allen, 1998, 1999).

Wiat are the alleged benefits of restorative justice for victims?

Within the restorative justice literature there is a strong emphasis on the
alleged benefits for victims of having the opportunity to participate in
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SETTING STANDARDS FOR RESTORATIVE JUSTICE
Jomy BRAITHWAITE®

Three types of restorative justice standards are articulated: limiting, maximizing, and enabling
standards. They are developed as multidimensional criteria for evaluating restorative justice
rogrammes. A way of summarizing the long list of standards s that theydefine ways of securing the
republican freedom (dominion) of citizens through repair, transformation, empowerment with others
‘and limiting the exercise of power over others. A defenceof thelist i also articulated in terms of values
that can be found in consensus UN Human Rights agreements and from what we know emirically
‘about wha citizens seek from restorative justice. Uktimately, such tof-down lists motivated by UN
instruments or the ruminations of intellectuals are only important for supplying @ provisional,
revisable agenda for bottom-up deliberation on restorative justice standards appmopriate o distinc-
tively local anieties about injustice. A method is outlined for moving bottom-up from standards
citizens setl for evaluating their local programme to aggregating these into national and intema-
tional standards.

Pluralizing State Power
This essay will explore the tensions between restorative justice as a bottom-up social
movement and the fact that its philosophical fundamentals require it to exercise power
accountably (Roche 2001). Top-down managerialist accountability of an ‘audit society’
that takes the techniquesof the discipline of business accounting into fields to which they
are not well adapted (Power 1997) does not have an encouraging history in criminal
Justice (Jones 1993). Managerialist restorative justice is also anathema to the bottom-up
‘democratic (civic republican) ethos of the social movement. Yet this essay develops two
philosophical positions: (2) that topdown accountability of some form is needed with
topdown standards that are contestable bottom-up; (b) that human rights must be
protected by restorative justice processes (Braithwaite and Pettit 1990). It will be argued
that human rights meta-narratives that come from above can be made concretely
meaningful by local standards that have contextual relevance to restorative justice
programmes. This concrete experience can then generate democratic impulses that can
inform the reframing of top-down human rights discourse (Habermas 1996).

In the article Northern Ireland is selected asaleast likely case study (Eckstein 1975) for
such an approach in Western societies—a case study selected as one where the approach
would prove least likely to be feasible. Northern Ireland isa context where political trust.
is low, where there is a long history of democratic impulses from below being blocked by
blood and domination and which has not had an exemplary rights culture. Its of course
not as unlikely a case study as Afghanistan, but in the West we can plausibly advance
Northern Ireland as a least likely case. If it can be shown that the approach can be
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to develop a synthetic position by which critical thinkers can more firmly
ground opposition to prisons.

De Haan on Abolition

The core of de Haan’s argument in The Politics of Redress is that aboli-
tionism can enlarge the theoretical scope for assessing and developing social
responses to social offenses. His work is simultaneously ambitious, flawed,
provocative, and important. He grapples with abolitionist questions and sug-
gests an inchoate critical framework by which to reassess the tencts of aboli-
tionism, build upon its strengths, and modify its weaknesses. The failure of
critical criminologists to take abolition seriously provides the entry for de
Haan’s formulation of the concept of “redress,” which he sees as a more just
response to crime and punishment.

De Haan begins with the (correct) premise that few critical criminologists
have logically concluded that prisons should be abolished. Although some-
what oversimplified, his argument is as follows: the criminal-justice systems
of Wester democracies are unjust; critical scholars, while developing a vari-
ety of sophisticated theories, have failed to address successfully how society
should respond to social offenses; punishment is wrong and “redress” is better;
further, we can begin developing an ethically informed theoretical justification
for abolition by borrowing from Habermas’ concept of “communicative
ethics.”

Rather than view behaviors as “criminal,” de Haan (1990: 158) argues that
we should instead reconceptualize them as “undesirable events,” which would
direct criminological discourse away from legally defined offenses and pre-
scribed punitive measures and toward problem solving. It is not clear how
some forms of redress would avoid being simply punishment by another name
whenever both cause suffering, but for the purposes of his argument this is of
minor significance.

Although the bulk of de Haan's data comes from the Netherlands, he draws
liberally from other countries to raise his discussion to the level of an interna-
tional critique. He pulls together literature unavailable to most UL.S. scholars,
whose insularity and ethnocentrism constrain them to their own experience
and English-speaking sources.

“The most provocative, although underdeveloped, set of ideas introduced by
de Haan proposes “communication ethics” as the basis of 2 theory and practice
of abolitionist values. Drawing especially from Habermas® theory of commu-
nicative action (c.g., Habermas, 1979; 1984), de Haan suggests that we can
construct a rationalist ethical theory based on universal consensus.!
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developed in a feasible way in the least likely case, then the methodological idea is that
the approach might have prospects of being robustly relevant in many contexts.

One of the reasons restorative justice gathers modest support in reformist politics is
that many can identify with a commitment to combating oppressive state structures of
inhumane reliance on prisons. It also involves empowering citizens with respor
for matters that over the past few centuries came to be viewed as tate responsil
most restorative justice advocates, restorative justice is consequentialist philosophically,
methodologically, and politically. The restorative method is to discuss consequences of
injustices and to acknowledge them appropriately asa starting point toward healing the
hurts of injustice and transforming the conditions that allowed injustice to flourish.
Politically,if citizens can see that there are consequences for offenders in taking respon-
sibility for dealing with all of this, they may see less need for punishment because
‘something needs to be done’ and punishment seems the natural thing to do with crime.
Notwithstanding this consequentialism, many of the limits that retributivists regard as
central are also found to be important standards of restorative justice. The article
considers what those standards should be and how they should be refined. But if
restorative justice is about shifting power o the people, surely reimposing the state to set
standards for restorative justice shifts the power back to the state?

Itmay. And there s certainly aworry here, especially in contexts like Northern Ireland.
In Northem Ireland, as in South Africa, Bougainville (Howley 2002) and other post-
conflict situations, allsides have their historical reasons for distrusting moves by the state
that might disempower their people. Equally, there are historical reasons for the state to
distrust paramilitary elements in civil society who they fear will use control of informal
Jjustice to sustain an armed tyranny over local communities. So we need state standards to
render the empowerment of restorative justice robust. In popularjustice throughout the
ages we have seen all manner of disempowerment of minorities by majorities, of those
without guns by those with guns (Abel 1981, 1982; Nader 1980). State-sanctioned human
rights are vital for regulating the tyrannies of informal justice. They are also vital for
regulating the tyrannies of the police, of state-sanctioned torture and violence, which in
Northern Ireland have been considerable problems.

State standards can enable the deliberative democracy of the people or it can disable
it Itall depends on what the standards are and how they are implemented. So we must
getdown todetail. But before we do that, itis worth mentioning that part of the genius of
restorative justice asa policy idea s that many of its most precious idealsare invulnerable
tostate power. An example is Kay Pranis’s (2000) great insight about how empowerment
works with restorative justice. Pranis says we can tell how much power a person has by how
many people listen t0 their stories. When the prime minister speaks from his podium
many listen; when the pauper on a street corner mutters his stories we walk past. The
deadly simple empowering feature of restorative justice here is that it involves listening to
the tariesofirimsand accused oftnders, both groupahich thecrminological era-

ightly more likly to be heard in sestorative justice conferences than men's voices
(Braithwaite 2002: ch. 5), a very different reality from the voices that are heard in the

corridorsof state power and judicial power. Pranis's pointis that by the simple fact of listen-
ing to their story e give them power. So longas the core listening principle of restorative:
ed,
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Dangers in Standards
While it is good that we are now having debates on standards for restorative justice, it is
a dangerous debate. Accreditation for mediators that raises the spectre of a Western
accreditation agency telling an Aboriginal elder that a centuries-old restorative practice
does not comply with the accreditation standards is a profound worry. We must avert
accreditation that crushes indigenous empowerment.

We should also worry about standards that are so prescriptive that they inhibit
restorative justice innovation. We are stilllearning how to do restorative justice well. The.
healing edge programmes today involve real advances over those of the 1990s and the
best programmes of the 1990s made important advances over those of the 1980s. We
should even worry about regulatory proposals that are highly prescriptive about how
we should define what a standard or a principle of restorative justice is, or which matters
should be formulated as rights that are guarantees that should never be breached. I am
not sure we have leant enough yet about what happens in restorative processes to be
ready for such prescription.

We must be careful in how we regulate restorative justice now so that in another
decade we will be able to say again that the healing edge programmes are more
profoundly restorative than those of today. Unthinking enforcement of standards is a
new threat to innovating with better ways of doing restorative justice. Itisa threat because
evaluation research on restorative justice is at such a rudimentary stage that our claims
about what is good practice and what is bad practice can rarely be evidence-based.

‘At the same time, there is such a thing as practice masquerading as restorative justice
that is outrageously poor—practice that would generate little controversy among crimi-
nologists that it was unconscionable, such as the conference discussed in the next section
where a child agreed to wear a tshirt announcing ‘I am a thief’. Such practices are an
even greater threat to the future of restorative justice. So we have no option but to do
something about them through a prudent standards debate. We can craft open-textured
restorative justice standards that allow a lot of space for cultural difference and
innovation while giving us 2 language for denouncing uncontroversially bad practice.
This contribution to the standards debate will be a modest one that will not seck to be
exhaustive in defining the issues standards must address.

The Principle of Non-Domination

From my civic republican perspective (Braithwaite and Pettit 1990; Pettit 1997), a
fundamental standard is that restorative processes must seek to avoid domination. We
do see a lot of domination in restorative processes, as we do in all spheres of social
interaction. But a programme is not restorative if it fails to be active in preventing
domination. What does this mean in practice? It means that if a stakeholder wants to
attend a conference o circle and have a say, they must not be prevented from attending.
If they have 2 stake in the outcome, they must be helped to attend and speak. This does
not preclude special support circles for just victims or just offenders; but it does mandate
institutional design that gives every stakeholder a meaningful opportunity to speak and
be heard. Any attempt by a participant at a conference to silence or dominate another
participant must be countered. This does not mean the conference convenor has to
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intervene. On the contrary, itis better if other stakeholders are given the space to speak
up against dominating speech. But if domination persists and the stakeholders are afraid
to confront it, then the convenor must confront it by specifically asking to hear more
from the voice that is being subordinated.

Oftenitisrather late for confronting domination once the restorative processisunder
way. Power imbalance is a structural phenomenon. It follows that restorative processes
must be structured so s to minimize power imbalance. Young offenders must not be led
intoa situation where they are upbraided by a ‘roomful of adults’ (Haines 1998). There
must be adults who see themselves as having a responsibility to be advocates for the child,
‘adults who will speak up. Ifthis is not accomplished, a conference or circle can always be
adjourned and reconvened with effective supporters of the child in the room. Similarly,
we cannot tolerate the scenario of a dominating group of family violence offenders and
their patriarchal defenders intimidating women and children who are victims into
frightened silence. When risks of power imbalance are most acute our standards should
expect of us a lot of preparatory work to restore balance both backstage and frontstage
during the process. Organized advocacy groups have a particularly important role when
power imbalances are most acute. These include women’s and children’s advocacy
‘groups when family violence is at issue (Strang and Braithwaite 2002), environmental
‘advocacy groups when crimes against the environment by powerful corporations are at
issue (Gunningham and Grabosky 1998).

Of course, holding the threat of a punishment beating, of kneecapping, over the head
of a person is an intolerable violation of the principle of non-domination. Common
ground among all the restorative justice initiatives in Northern Ireland seems to be o
transcend this particular form of domination, though there are competing visions of how
to accomplish this. While I am in no position to adjudicate these competing visions,
wouldlike to submit the principle of non-domination and the values that flow from itasa
values framework for the debate.

‘Due process is perhaps the major domain where there have been calls for standards. It
seems reasonable that offenders put into restorative justice programmes be advised of
their right 10 seek the advice of 2 lawyer on whether they should participate in the
programme. Perhaps this would be an empty international standard in poorer nations
where lawyers are not in practical terms affordable or available for most criminal
defendants. But wealthier nations like the United Kingdom can afford higher standards
on this issue. Arresting police officers who refer cases (o restorative justice processes
should be required to provide a telephone number of a free legal advice line on whether
agreeing to the restorative justice processis prudent.

In no nation does it seem appropriate for defendants to have a right for their lawyer to
represent them during a restorative justice process. Partof the point of restorative justice
s to transcend adversarial legalism, to empower stakeholders to speak in their own voice
rather than through legal mouthpieces who might have an interest in polarizing a
conflict. A standard that says defendants o victims have a right to have legal counsel
present during a restorative justice process seems sound. But a standard that gives legal
counselarighttospeak at the conference or circle seemsan unwarranted threat from the
dominant legal discourse to the integrity of an empowering restorative justice process.
‘This does not mean banning lawyers from speaking under any circumstances; if all the
participants agree theyshould hear some expert opinion from a lawyer then that opinion
should certainly be invited into the circle. Moreover, I have argued that where lawyers
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Race, gender and justice in late
modernity
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Abstract

This artice proposes three principles which justce should
incorporate i s to move beyond the closures and exclusions of
white man’s justice. Altr a brief review of feminist and crtcal race
theory terature that establshes the white, male charactr of usice
in modern lberal societe, the principles of discursveness,
elotionalism and refectiveness are explained and discussed. Their
implications for restoratve justice are discussec. Oppression and

In the fna section, the problem of relatvsm against universalis is
discussed, and isrelevance Lo the development of restoratve
justice suggested.

Key Words.
discursiveness  justice  oppression » rflectivenes « elationalsm

Introduction: beyond white man's justice

My purpose in this article is o discuss principles that would characterize 3.
justice that has the potential to escape being sexist and racist 1 find that
the principles which I tink justice must incorporate if it is o move beyond.
white man's justice are approached more closely in restorative justic than
mal criminal justice s it exists in western criminal justice systems at
the moment, but
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do ot
comment to any geeat extent on differences between restorative justice
‘models or intervene in arguments between restorative justie theorists and
practiioners. Howeves, | do. point out some gencral implications and
challenges for restorative justice suggested by my three principls. My aimn
s to delneate the princples, inthe hope that they vill prove usful o those
who are working to develop the theoretcaliphilosophical base of re-
storative justice, and to those who are engaged in implementing practices
hat can offe justice to marginalized or oppressed subjects.

It has long been argucd that law in modern western societies reflects the
subjectivity of the dominant white, afluent, adult, male. This dominant
subjectviy is both subject and object of law it is object in that it is he
whose behaviou law has in mind when it conseructs its proscriptions and
remedies; and it is this subject who constructs the law. Through its
discourse and its practice, criminal justice continually invokes and re.
produces the male, white subjectivity of law (Naffine, 1990).

Feminist and race citcal criminologiss have produced_countless
examples of the maleness and the whiteness of criminal justie. Space does
ot permit detiled repetiion of these fndings of gender and race injustice
of formal criminal justice; moreover,the case that criminal justce is ‘white
man's jusice is suffcienly well establshed in criminology and legal
scholarship that it does not need to be re-argoed. Suffie it to say here that
the generalcharges against conventional western criminal fustice systems in
regard to race and gender are that they filto protect women and members
of minoriy racial o ethnic groups from harms that they suffer in vitue of
thei gender andlor racelethoicty and that they discriminate by over.
penalizing offenders o the degee that they are removed from the charac-
teristics of white masculiniy.

Citcs of law in gencral and criminal justicein particular point ot that
aw treats women in the same way that dominant socety treats the: e
cannot be expected to remedy njustces legally before they are recognized
as injustices socialy (MacKinnon, 1989, 1991; Start, 1989). The same s
‘rue for racial injustice. We can sce this in the length of time i has taken
for racialized 25 well as sexualized harms to be taken serously by laws
Igaliciminal justice progress in taking these matters seriously has hap-
pened in response.to demands from women's and minorityIndigenous
social movemnents; law has ot led these moverments. While law can be on
the side of progressive movements, and while one could point to some
instances where law has achieved some success in bringing sbout pro-
gressive change, MacKinnon's and Smart’s argument is that since law’s
hinking is that of the dominant white male, is innovations will be in
redressog harms recognized 25 such by the dominant white male, Those
who argue for ‘law's progressive potential (Lewis et al, 2001) are gen.
erally arging for use of legal measues to reinforce the message that
dominant society s againt certain behaviours and for the provsion of
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A Habermasian Framework for Abolitionism?

For Habermas (1975: 87), individual morality is sanctioned only through
the inner authority of conscience, and even when in conflict with the polity,
such principles are embedded in a claim to universality. Habermas rejects a
Kantian formalistic ethics in favor of “communicative ethics,” “which guar-
antees the generality of admissible norms and the autonomy of acting subjects
solely through the discursive redeemability of the validity claims with which
norms appear” (Ibid.: 89). For Habermas, only communicative ethics are uni-
versal and guarantee consensual “will formation” by the polity in shaping and
validating social values through rational critique.

Habermas’ rationalist liberalism, which guides his theory of communica-
tion, is founded on the premise that consensus s possible within a social sys-
tem and culture based on free and unconstrained dialogue between communi-
cants. In such an “ideal speech community,” reason prevails, norms reflect the
needs of the society rather than the imposition of ideological and repressive
conceptual machinery, and the principles of the Enlightenment can be ad-
vanced. Communicative rationality integrates segmented spheres of the life
world such that claims to “truth” and “ethics” become discursively solvable.

Moving from communicative action to abolition and redress, however, re-

quires a leap of faith to claim that something embedded in Enlightenment
principles would logically Iead o the conclusion that prisons must be abol-
ished. In this sense, an a priori assumption of consequence seems philosophi-
cally idealistic, even Platonic, in that an outcome is preordained because of the
belief that rational people would necessarily accept the idealized value of
“reducing suffering” when sanctioning undesirable behavior.
Such a synthesis is impressive, though difficult, and to achieve it de Haan
‘minimizes the problems in Habermas’ communication theory, including con-
cepts such as “universal pragmatics,” “consensual validation,” or
“communication competence.” He is also vague on how one moves from a
culture based on values that emphasize punitive discourse and an ethics of re-
tribution to one based on a partially articulated ethics of “justice” and redress.
However, often the value of a work lies not in the clarity with which an issue
is advanced, but in the very fact that the idea is advanced at all. De Haan's
analysis provides considerable material for thought and debate as scholars
confront s problems and potential.

The Critique of de Haan

A strength of de Haan's work is that it raises more questions than it an-
swers. One leaves his work asking: Is there, or should there be, a distinction
between scientific and philosophical argument? If there is  distinction, is it
possible to refute a philosophical stance in the same way as a scientific theory
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effective remedies for acknowledged harms. While legisltors may some-
times take the progressive side (in relation to race discrimination, for
example), MacKinnon's and Smart’s argument is that law will not iself be
formative of the progressive argument because is reasoning i that of the
dominant male.

Moving from documenting injusties to looking at the roots of these
injustices in the constructions of law and the iberal philosophies on which
western law is based, reveals the closures of law and therefore the limits of
justice that can be expected. As MacKinnon has argucd, iberal ustice can
only provide redress for women who can demonsrate that they are ‘the
same’ as men (MacKinnon, 1989, 1991; Jackson, 1992). Women who are
“like ment will be treated equally with men by law in redressing harms or
claiming rights related to those aspects in which they have established
themselves as the same. Professional women doing the same work as male
colleagues have reasonable chances of success in bringing complaints
against unequal pay; female houscholders o car-owners who are burgled
or whose cars are stolen will be responded to in the same way as male
vietisas. On the other hand, aspects of their lives and personalitis n which
they are not ‘the same’ as men wil not receive equal treatmen or redress
for harms. It has been much more difficult for women to gain ights
relating to the body rather than to property or o lfe in the public sphere.
Abortion rights, fertiliy rights, maternity rights, redress for rape in many
forms and in many circumstances remain contested and only patchily
available (Lacey, 1998; Jackson, 2001; Savell, 2002).

The legal treatment of racal and ethnic minorities parallls the reatment
of (white) women in this regard: in order to gain rights and remedies they
have to demonstrate that they are ‘the same’ s white men. Again,
professionals or property-owners who suffer harms and injustices in rela-
tion 1o these auributes (discrimination in the work-place, burglary and
robbery) will i themselves (at last in principle, if not always effectively)
supported by law. But when their demands for justice concern acts o
omissions direcly related to their racefthnicity, these demands will be
contested or remain unrecognized. Demands for cultural recognition or
protection of religious expression are sill contsted. Justice i confined to
respects in which claimants are like white men in their mode of being n the
world as well s thir basic characteristics. For women, this has meant that
justce has not extended to the private sphere of home and family since this
i designated as ‘woman's world' in contrast o the male world of work and
politcal lie. For racial and ethnic minoritis, ths of course means that
there were o sights extended to slavery: the conditions of slavery were
unlike the condiions of white male free ciizens. Law specified and
regalated the rights of slave-owners; but as Patricia Willams has remarked,
‘the legal system did not provide blacks, even freed blacks, with structured
expectations, promises, or reasonable rliances of any sort (Williams,
1991: 154).
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Ironicall, s western socieies have become more responsive to womerr's
and minoriies demands for justce,attempts to remedy these have demon-
strated the white maleness of law, and they have shown the limits to the
justice that can be offered to subordinated social idenites. Criminal justice
responses to rape, and to partner violence, for example, reveal the depend.
ence of law on sercotypes of male and female sexual roles (rapel; and
dependence on the idea of the behaviour of ‘the reasonable man’ provoca-
tion and self-defence) further llustrates the maleness of criminal law
(O'Donovan, 1993). Taking these harms more serously has not resuled in
‘more prosecutions and convictions. At thesame time that more women are
reportng rape, and police are improving the way in which they deal with
women complainants (having special ‘rape suites for example, with less
inisidating offce, specially tained offcers, access to showers and other
amenicies), this has o been relected in & corresponding rise in convic.
tions. In fact the convietion ate has not risen in most westeen jurisdictions,
and in the UK, at least, it has acuually fallen (Lea e al, 20033 Kelly et al,
2005). Looking at the topics subject to legal concern may give the
impression that law has been considerably influenced by feminist argu-
ments, but looking at outcomes shows the same old presumpions and
prejudices about woman's natue and women's roles (Wells, 2004).

Dithering over defnitons of ‘racal”crimes, lack of protection of el
gions other than Chistianity and (to some extent) Judaism and differences
n sentencing attributable o the raclethnicity of vietims show the en-
trenched whiteness of crisinal law. Critcal race theorists have demon.
straed that law s seructurally racist: the racialization of crime and the
eriminalization of race, and the discriminatory sentencing and lack of
serious legal response o attacks on the persons and property of minority
itizens, are structural rather than the product of individual juriss” racist
beliefs (Schu, 2002).

Critical race theory developed in paralll to_poststructural feminisen
(Crenshaw et al, 1995 Delgado and Stefancic, 2000). For both per.
spectives, identity is a key theme both in understanding that formal
criminal law in western societies is ‘white man's jusice, and in formulating
principles to advance beyond this. 1dentty must fist of all be established
and recognized before justice claims can be made or acknowledged.
Different subjectvites must be recogized before there can b any progress
on securing colletive rights related 1o raceethniciy, gender or other
clements of biography such as sexulity or religion, and before differ
entiated harms can be acknowledged and remedies granted. Conflicts
between the identity of law and the identites of claimants to justice are
Key contests.

Femiis and critcal sace ciiques of lberalism poiat out that the
exclusions and closures of liberal justice are not accidental oversights, but
are inevitable because of the sructures of lieral poliical philosophy. The
constraction of the liberal subject—the post Enlightenment, modern man
of reason—depends on the existence of an Other, constiited from the
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opposites of the qualite of the liberal sclf. Sid (1978, 1993) and Glroy
(1993) point out that iberalism needs the reational, uncivlzed, Black and
oriental “Others® who are defined by ther lack of everything thac distn-
suishes the ctizen of the Wese. They are defined by ther ack of democratic
Eovernance, their relgious rather than formal legal systems, thei lack of
human rights and their lack of scientific achievements. The narratives
which constitute this Otherness of ‘lessr breeds without the law’ are
necessary not only to justify colonialsm and slavery; they are necessary
alsoto consicte the westeen subjet’s idea of (i) sef identy. Liberalism.
recogaizes claims o justiceonly b those who demonstzat thie possssion
of the qualities of the hiberal subjecs each subject muse suppress her
nherent teaits of Othemness (the child wihin the savage within) to
demonstrate that she is one of the civilized rather than one of the
barbarians (Valverde, 1996a).

This creation of the Other who is outside the consituency of justice
because of her own deficiencies s a linguistic, definitonal necesity: the
binary structure of our languages means that we can only recognize one
thing by contrast with its opposite. Toni Morrson draws on this linguistic
imperative to reprodace dichotomies of qualiies and their opposites when
she comments on the surprise evinced by some (usually white, usually mal)
lberal theoriss that # politcal philosophy with the goal of emancipation
could accommodate slavery. Rather, she says, it would be surprising if it
could not, for how could “reedont be undersiood without ‘slavery”
(Morrison, 19932

This imperatve of the negstive Other means that iberal societes muse
constantly reproduce divisions and constiute new divisions between the
ratonal and the ierational, the civlized and the basbaric. As we move
towards more equal citzenship in broad racialethnic terms, new distinc.
tons apen up within groups. Immigeants who accept the Britsh, American,
Australian o European “way of life are distinguished from those who
o nos followers of non Chiistian lgions are divided into the moderate
and the fanatical frcign nations ae divided inco the democratic and the
anti democratic. The rights and prvieges of national and lobal citzen-
ship are disributed according to these endlesily multiplied distnetons.
Critical race theory and poststructural feminisen have moved together
to criique, theorize and contrbute to redress of the injustices faced by
women'in these excluded groups in both cconomically advanced and
cconomically disadvantaged naions (Wing, 2000s Springer, 2002; Dicker
and Piepmeies, 2003).

Moving forward: some new principles of justice

“To move beyond white man's justice, nev models must be able o dissolve
the logc of identity, the logic by which jusice will only be availabe if
clien are based on being the same asthe white, mal, ressonable person’
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of law. In my book Justice in the Risk Society (Hudson, 2003: ch. 7),
I derive some principles of justice from the overlapping criiques and
proposals of feminist, poststructuralist and communitarian perspectives.
The three principles that are most relevant to the theme of this Special Isue
are discussed here. These three principles are discursiveness, relationalism
and relectiveness.

Justice must be discursive
1fthe logic of identity means that justice s seen as something that obtains.
between persons who share certain characteristics (being capable of reason:
ing; sharing commitment to principles of justice), and if feminist and race.
eriical analyses reveal that these shared characteristics assumed by liberal
theories of justice are revealed 2s not universal but as the idealized
characteristcs of white, western man, then it follows that certan identities
are outside the constituency of justice. A major theme of feminist and post
structural, post-colonial critques, then, is that established liberal justice
suppresses the voice of the outsider (Williams, 1991; Gilroy, 1993; Lewis,
2003). The fist principle, and che principle that is common 10 most post
liberal or reconstracted liberal theories of justice i, therefore, that those.
who are presently outside the discursive circle of justice must be brought
inside (Benhabib, 1992). Furthes, some writers insist that those groups
who are the most excluded must be given privileged access to discorse
(Young, 1990).

As well as placing certain identities outside the discursive circle, the
logic of identity means that claims to justice can only be acknowledged if
they sre voiced in the terms of the dominant group. Harms have to be
described in terms of legaly recognized offence categorics; denial of rights
can only be contesed i those rights can be accommodated to definitions.
of the rights already acknowledged. The further demand is therefore
that the outsider must be able to put her claims in her own terms, not
have to accommodate to the dominant modes of legalpolitical discourse
(Frases, 1992).

Discursiveness i, of course, 2 key feature of restorative justice. One of
the advantages claimed by almost all resorative justce models s that all
partes (victims, offenders, community representatives) are allowed to tell
their stories i their own words (Hudson, 2002). Although restorative
justice may be more discursively open than most forms of criminal justice,
discussiveness is a feature of all criminal justice processes: the point i 10
establish a story of ‘what happened’ and of the responsibiliies and
culpabiliies involved. To a certain extent, formal criminal justice s also
becoming more discursively open. Use of  wider range of ‘expert’ wit
nesses, notably in cases of women killing abusive partners,is one important
example of this trend (O'Donovan, 1993; Valverde, 1996b). The introduc.
tion of vitim impact statements i another example. Pechaps the difference
is that these new discursive innovations in formal criminal justice are in
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place mostly to assist judges and juries in resching understanding, whereas
restorasive justic discourse aims to asis parties in conflc to move towards
understanding of each other’s perspectives. Restorativ jusic, therefore, is
much closerto Habermas's princple of ‘iscourse exhics’ (whete the goal of
discourse is o reach intersubjective understanding) endorsed by Benhabib
‘and Young than are other forms of criminal jusice.”

‘As resorative justice practtioners and evaluators know, however, dis-
cursiveness i proceedings is not without problems. Frst, there must be
regulatory rules toensure that discourse s not dominated by any one party
and that it does ot reproduce power rlations of the rime (intimidation of
an abused by an abuser, for example) or of the wider community (the
community andlor wider society should be liable to be held to account for
their part in the gencration of the cre, as well as being climants for
redress). While much of resorativ literacure and practice s, quite righly,
primasily focused on protecting victims from any intimidation or sbuse in
restorasive justie proceedings, there has also been concern that offenders
may be disadvantaged by the lack of formal due process protections. There
have been concerns that offenders can be pressured into admiting offences,
which they did not commit, or to more serious or numerous charges thar
there is evdence to support (Young, 2001). Another potential pressure on
offenders s the nature of some models of rstoratve justice as processes of
shaming. Shame may be an intppropriate objective because it places
cesponsibilty forthe act squarcly on the offender, which i some cases may
mean that circumstances such s economic necessiy, racial or religious
provocation or other gross incqualiy are gnored.

Another challenge for resorative ustice is that its dscursivencss may
raise expectations that are not satisfied. The more that discursiveness
becomes embedded a5 a basic principle racher than (mercy) an id to
odicial understanding, hen the geeatr the extent to which outcome goals
are related to discourse including mutual understanding, appreciaton of
the other's perspective and ageement and consent. Not only e these
objectives difficule to measure, they are also diffcul to achieve (Daly,
2002). Having  forum in which to speak, as n restorative justice, does
ot necessarily ensure that one’s claims will be recogaized or one’s
demands satisfed.

Discursvenes as a princple, as disussd here, means much more than
allowing 8 space in proceedings for various particpants to speak. It means
openness to challenges to the identity of law, and openness to identity
cliens that are not based on similaciy. Discuriveness 25 a principle also
means that any topic can be raised by any participane, and for feminist
ritis of liberal justice, his has meant in partcular that behaviour in the
private sphere must not be offimits: ‘All struggles against oppression in
the modern world begin by redefining what had previously been considered
“private”, non-public and nonpolitca issues as mattes of public concern,
as issues of jusice, a sites of power which need discursive legitimation®
(Benhabib, 1992: 100). For women, this means acknowledgement that
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harms suffered in the domestic environment and within other inimate
relationships are ‘crimes’, which must be dealt with by robust, effective
processes of justice.

Justice must be relational

The second principle of a reformulated model of justice is relationalism.
While the term “relational justice’ has several different connorations in
current criminal justce writing, in this context it refers primarily (o two
key elements of justice: identites and rights.

Feminist, post-colonial and poststructuralist writers emphasize the con-
tingent, relational nature of identiy. We are not,it i argued, possessors of
a fixed, stable identity that, once developed, remains dependably, unchang:
ingly and essentially “mysclf. Even those who do not go all the way with
postmodernists in denying the posibilty of any stabilty of identit, those.
who claim that there are some clements of identity (such as gender, race
and ethnicity) which can ground commonalites of experience and so be
useful building blocks in constructions of subjectivites, none the less agree.
that identites are sitaationally and relationally contingent (hooks, 1981;
Butler, 1990; Spelman, 1990; Willaras, 1991; Flax, 1995). This s t0 say,
we develop our identitis in interactions with others; we are conscious of
identity in relation t0 others; different clements of identity are salient in
some situstions and relationships; and other clements are salent in diffr-
ent situations and relationships.

Blackness, for example, has a different implication for idenity according
to whether the Black person is in a country or neighbourhood where
blackness is a majority or minority wrait; it has different significance
according to the racelethnicity structures and fssures of the society of
which a Black person is a member. In a Black neighbourhood, gender, age,
lifesyle and reputation become more significant than blacknesss in 2 white.
dominated location or grouping, blackness may well be the first (and
possibly the only) quality that the white person sces.

Post-colonial theorists have writen about the construction of Black,
Arab and Asian identitis according 0 the necessities and mythologies of
imperialism (Gilroy, 1993; Said, 1993). One legacy of these constructions s
that, as Williams remarks, Black people are encountered as “already
Known’, through stereotypes of them as ‘unreliable, untrustworthy, hostile,
angry, powerless,irrational and probably destitute’ (Williams, 1991: 147).
Black feminists argue that because of this legacy of olonialism and slavery,
in certain stuations and in certan relationships, race may be more salient
than gender. Angela Harris has criticized what she calls white feminist
“dominance theories’, which propose gender as the key element of identiy
(Harris, 1990). She discusses MacKianon, who posits gender as the funda-
‘mental social division, and West, who suggests that the common experience
of mothering defines an essential female self that transcends differences in
sicuation. In these theories, argues Hasris, other elements of dentity such as
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race, class, relgion or sexual orientation are at best adjectives, ‘nuancing
the dominance of gender. But, she argues, identity is a ‘both-and's Black
women do no sce themselves as prisaarily Black, o primarily female, but
Black-and-female. It s situations and relationships tht detersine which
aspect of identity i the more significant.’

Rights are also relational. Liberal theories of justice have posited
cights as possessions of individuals (‘the freeborn Englishman/American/
Austealian’, for example). Irs Young,(1990) critcizes the iberal paradigm
of ights a¢ possessions to be distrbuted, arguing instead that rights are
cules that limit behaviou: they are, she says, ruls of conduct that protect
freedom and dignity. Young's argument is that justce must go beyond the
liberal “disributive paradiger’, conceptualizing juscice instead as the re-
moval of oppression. On her account, rights are regulatory safeguards
against oppression. Martha Minow (1990) also proposes understanding
rights as relationships, 2 constructions to demarcate reciprocal rights and
duties, freedoms and limits in relationships of diference. For feminist and
post-colonial theorists, rights are, above all, 10 do with conditions of
discourse: denial of rights means siencing of the Other; denying her pain
‘and exclasion; refusing her membership, her freedom and her identity.

Some ertics sce the discursive nature of restorative justce introducing a
relationalism into its processes which inevitably subsumes “wrongness'
(thatis, the aspect of an offence which is a wrong commiteed against social
values and rules, as well 3s @ harm to an individual vietim) to 2 ‘logic of
mediation’, which seeks reconciliation and consensus rather than reinforce-
ment of social norms (Cobb, 1997). On the other hand, proponents of
discursiveness in justice processes (whether victm impact statements,
reater range of and scope for expert witnesses or restorative justice) claim
that it is only in discourse that harms can be clearly and fully stated, and
“wrongaess’ can be established and upheld, importantly through under.
standings reached by participants who are present as supporters of the
offender (Morris and Gelsthorpe, 2000).

The relationalism that 1 am advocating here is not the same as the
emphasis on @ particular relationship—victimioffender, abused/abuser—
swhich is the target of some of the critics of restorative justice, and | would
be concerned if restorative justice i 100 closely identified with mediation
o reparation. Relationalism in the sense proposed here recognizes i
viduals 25 embodied in a network of relationships, which include relation-
ships with community and with the state. 1, 100, share the concern that
restorative justice may be encouraged by some states to shift responsibilty
from their own policies and from their own neglect of racial, sexual and
economic inequalites, leaving communities and individuals to deal with
what are in large part societal problems (Hudson, 2002). So the relation-
alism 1 am proposing has two aspects: that clements of identity and
rights are relational concepts, as proposed by the feminist theorists men-
tioned earlier, and also that responsibility and culpabiliy are relational.
I have argued for this second formulation of relationalism in discussing
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the relationship between poverty and culpabilty (Hudson, 1999). A fuller
theory of relationalism, which challenges the methodological individual-
s of criminal responsibilty in iberal theories of justice is offered by
Norrie (2000).

Justice must be refective
Criminal law in western liberal societies delincate a seres of proscribed
acts schedules of penalties for perpetrators of these acts; defences, mitgat-
ing and aggravating circumstances, all of which are derived from white,
male idealised chacactristics and mmodes of lfe. This means that criminal
justice processes must decide what clas of proscribed act the deed in a case
s, and it means that lgal rules defne what circumstans, biographical
dirails and experience are relevant of irrlevant in coming o judgment.
The courss, rathe than thosecoming before the courts s victms, offenders
and ther supporters, decide what i reevant or irelevant.

“This lack of opportunity to decide what is relevant or irrlevant,
admissible or inadmissible, obviously goes againse the discursive principle
that any topic can be raised by any pacticipant. It also means that rules and
categories formulated by the powrlul are impregnable against the claims
of the powerless (Kerrish, 1991). As wel as demonstating the whiteness
and maleness of law, however, this closure aso lustsaes the abstract
generality of laws actual individual acts have to be fited into general
categorie. This generality,this absraction, means tha justice can v be
done fo the individual cas, because some of ts aspects are bound o be
Tostin refecing all those unigue circumstances which are ot present i the
paradige case, Liberal justice thus expels difference i two senses: it expels
iferences in subjctiviy, 0 that claimants to jusice have 1o suppress
those facets of identity which do not conform 10 the generalized white,
male, subjecivity in laws it expels differnce in cases because individual
biographical and siuationsl circumstances wil be overlooked. Race, gen-
der bing in an abusive reltionship and economic cosrcion aze some of the
eatores of cases which are generally raled ‘out of court in formal western
criminal justie processe.

New models of justice propose repacing orientasion o the general with
orientaion to the prticular.Benbabib (1992) and Young (1990) take issue
with the concept of the generalized Otber, whichis the counerpar: o the
self in liberaltheoriesof justie. This Othee i not a flesh-and-blood unigue
individual, but an abstract idencey, whom 1 should et justly because she
s ke me. The generalized Other, hey argue, isthus no Other a all, but an
identical self who s presumed to be like me, rather than a gensine Other
who is given the opportuity to ctablish her own identity, to stte her
needs and make her demands. This generalized Other must be replaced by
2 concrete Other as protagonist in justice processe, if justice i to be
availabl for actual persons.

"Acts and the circumstances that surround therm should be considered in




image81.png
NOT JUST .
DESERTS

.. A Republican
A Theorv of

3 Crmunal]n?ce Wiy




image82.png
Oxford University Press, Great Clarendon Street, Oxford 0x2 60¢
Oxford New York
Athens Auckland Bangkok Bogota Bombay Buenos Aires
Calcutta: Cape Town Dar es Salaam Delhi Florence Hong Kong Istanbul
Karachi'Kuala Lumpur Madras Madrid Melbourne Mexico City
Nairobi Paris Singapore Taipei Tokyo Toronto Warsaw
and associated companies in
Berlin Ibadan

Oxford is a registered trade mark of Oxford University Press

Published in the United States
by Oxford University Press Inc.. New York

© John Braithwaite and Phiip Pt 1990
Reprinted 1998

All rights reserved. No part of this publication may be reproduced.
stored in a retrieval system, or ransmitted, in any form or by any means,
withou the prior permission in writing of Oxford University Press.
Within the UK. exceptions are allowed in respect of any fair dealing for the
purpose of research or private study, or criticism or review, as permitted
under the Copyright, Designs and Patents Act 1988, or in the case of
reprographic reprodction in accordance with the terms of the licences
issued by the Copyright Licensing Agency. Enquiries concerning
reproduction outside these terms and in other countries should be
sent to the Rights Department, Oxford University Press,

a the address above

This book is sold subject 10 the condition that it shall not, by way
o trade or otherwise, be lent, re-sold, hired out or otherwise circulated
without the publisher's prior consent in any form of binding or cover
other than that in which it is published and without a similar condition
including this condition being imposed on the subsequent purchaser

ISBN 0-19-824056 2
Printed in Great Britain

by Buddles Short Run Books
King’s Lynn




image7.png
Rethinking Abolitionism 245

can be refuted? Do the answers 1o these questions have a direct bearing on
policy decisions of criminal-justice practitioners, who tend to be influenced by
social and fiscal pressures? Is liberal moral philosophy (of which, we believe,
Rawls and Habermas are proponents) really so impoverished as to offer no
building blocks on which to ground abolitionism? De Haan would answer yes
to each of these questions, but the problem of implementation remains.

Unfortunately, de Haan never provides a clear definition of abolitionism.
Do we tear down all prisons, or do we simply use confinement in extreme
cases? He seems to argue for the former while leaving open the possibility of
the latter. On the one hand, he argues that we need to make the case “more
stringently why punishment can never be justified, not only under the present
circumstances, but, indeed, never ever” (de Haan, 1990: 127). On the other
hand, he argues that the basis for this claim can be derived from “discourse
ethics,” a position that hardly allows such a conclusion to be imposed prior to
consensual validation of universal norms.

Neither does he give a coherent rationale for preferring abolition to contin-
ued incarceration that others such as Mathiesen have attempted. We are not
told how sanctions differ from punishment, or what redress means as a practi-
cal strategy in dealing with criminal, rather than civil, offenses. De Haan cri-
tiques the transferability thesis, which holds that models of dispute esolution
from other cultures can be modified and introduced into Western culture. His
ambivalence about the thesis is reflected in his apparent suspicion of socialist
legality, which some scholars of Cuba and China have suggested as an alter-
native for Wester societies. Using Cuba as an example, however, he develops
a perspective — rather than an alternative — for engaging in ideological
struggles over criminal justice (Ibid.: 149).

There are other nagging problems that remain unaddressed. What happens
when we decarcerate? There is, for example, evidence that deinstitutionalizing
the mentally ill, a position supported by the Left and cynically exploited dur-
ing the Reagan era, created more, rather than less, suffering. Further, as Teplin
(1990) argued in her study of Cook County (IlL) jail, the prevalence of
severely mentally disordered inmates increased following deinstitutionaliza-
tion. Although the analogy is not perfect, it challenges the claim that deinsti-
tutionalizing the criminal-justice system without creating alternate structures
would, in fact, lead to less suffering. Would decarceration lead to an increase
in capital punishment for the most violent offenders such that abolishing pris-
ons would be a pyrrhic victory?

Reading the Politics of Redress evokes images of the light brigade charg-
ing into the valley of death in a noble, but futile battle. De Haan faces a prodi-
gious and unenviable task, and the ambitiousness of the task and his willing-
ness to attempt it alone are enough to inspire our admiration, He confronts the
readers with several ways to reframe abolitionist thinking and his work is in-
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Introduction

The core debate throughout the history of criminology has been
between theories of punishment. The aim of this book is to
transcend this debate with a comprehensive theory: a theory, not
only of punishment, but of criminal justice generally. Theories of
punishment are dubious guides to public policy, because they
funnel our thinking about human conflict and harm-doing into
criminal stereotypes; these stereotypes invoke judgements about
whatis the right punishment toinflict. In shifting from theories of
punishment to the theory of criminal justice more generally, we
open up for analysis the presumption that punishment is the
pre-eminent way of dealing with crime.

John Braithwaite and Philip Pettit are good friends, but they
argue alotabout social theory. One night overa few beers suchan
argument becomes heated and Braithwaite hits Pettit over the
head with a half-full bottle of lager. Pettit could respond to this by
putting Braithwaite into the master status ‘criminal’ and calling
the police. But this is only one of many characterizations available
to Pettit. He might respond by characterizing Braithwaite as a
“violent bastard’, a ‘terrible drunk’, an ‘unscholarly wretch’, and
leaving it at that; or he might come to interpret the incident as an
aberration arising from unusual personal problems.

Knowing Braithwaite and Pettit as well as we do, we suspect
that the invocation of the criminal label would be one of the least
likely results and indeed one of the least sensible ways of dealing
with such anincident. After he cleaned up the blood we trust that
Pettit would come to view Braithwaite’s assault as an immoral
and clumsy attempt to say something; thus, in Christie’s (1981:
11) words, he would let the crime ‘become a starting poipt for real
dialogue, and ot for an equally clumsy answer in the form of a
spoonful of pain.”

Consider another example. A factory inspector investigates an
accident in which a worker slipped on a wet floor into the jaws of
amachine which devoured his leg. The investigation reveals that
management of the factory had failed to respond to previous
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slipping incidents either by redesigning the work space or by
adding extra guards to the machinery. Now in law the inspector
might be justified in defining the factory manager as a corporate
criminal and laying charges; but equally she might find that a
better way to protect the workers would be to eschew such
labelling, sit down with a stunned and shame-faced manager,
and try to iron out the sloppiness in his safety management
system.

Most human action which fits criminal categories is best dealt
with by refraining from invoking a punitive response. This is not
to say that we think assaults, for example, should never be
punished. It is to say that we need a theory of criminal justice
which allows us to respond in the best way to harmful conduct,
where responding in that way sometimes will, and more often
will not, entail punishment.

Ouraspiration then, is for a theory of criminal justice that does
notimpel us to think about harmful conduct in terms of crime and
punishment. But before we begin to develop such a theory, we
must provide a brief summary of the state of the art in criminal
justice scholarship. And that means that we must look at some
theories which are primarily theories of punishment.

The Resurgence of Retributivism

Until the 1970s retributivism—the idea that criminals should be
punished because they deserve it—was something of a dead
letter in criminology; there were a few scholars in jurisprudence
and philosophy who continued to dabble with retributive
theories but they did so in ways that had little impact on public
policy. During and since the Victorian era retributivism had
become increasingly disreputable, probably unfairly, as an
unscientific indulgence of emotions of revenge.

In that period a descendant of utilitarianism dominated crimi-
nal justice policy-making. This is the theory we call ‘prevention-
ism’. Preventionist criminologists were motivated by the search
for ways of sentencing criminals that would incapacitate them
from continuing to offend (as by locking them away from poten-
tial victims), that would give the healing and helping professions
opportunities to rehabilitate them, and that would deter both
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those convicted (specific deterrence) and others who became
aware of the punishment (general deterrence).

In that same period, ironically, positive criminology accumu-
lated masses of evidence testifying to the failures of such uti
tarian doctrines. All manner of rehabilitation programmes
for offenders were tried without any producing consistent
evidence that they reduce reoffending rates. The deterrence
literature also failed to produce the expected evidence that more
police, more prisons, and more certain and severe punishment
made a significant difference to the crime rate (e.g. Blumstein
et al. 1978). Since the literature we are referring to here is
massive, and the conclusion we reach fairly uncontroversial
within criminology, we will not delay the reader by reviewing
it.

The evidence on incapacitation, as distinct from rehabilitation
or deterrence, was not so clear. There is no doubt that we can
prevent bank robbers from robbing banks by incarcerating or
executing them. However, we cannot rely on incarceration to
prevent assaulters or rapists from committing their type of of-
fence; nor by such measures can we stop drug dealers from
selling drugs or organized crime figures from running criminal
empires. And while there is a minority of criminologists who
think that if we can lock up enough of the right offenders for long
enough we can have a substantial impact on the crime rate (James
Q. Wilson 1975; Greenwood 1972; Mark H. Moore et al. 1984;
Janus 1985), most evidence suggests that with the best techniques
available we are wrong about twice as often as we are right in
predicting serious reoffending (Cocozza and Steadman 1978; M.
L. Cohen and Groth 1978; Dinitz and Conrad 1978; Schlesinger
1978; Monahan 1981; cf. Monahan 1984). The evidence is that we
can never catch enough criminals to reduce crime substantially
through incapacitation, or at least that the costs of locking up
enough criminals to make a real difference to crime is beyond the
fiscal capacities of even the wealthiest countries in the world
(Conrad and Dinitz 1977; Van Dine et al. 1979). Moreover, there
are questions about whether imprisonment does not actually
worsen the problem in some ways: the convict often learns new
illegal skills in ‘schools for crime’ and criminal groups may recruit
new members to fill the gap while colleagues are incarcerated
(Reiss 1980).
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The flight to retributivism was not only fuelled by the realiz-
ation that utilitarian and preventionist criminology had failed to
deliver on its promises. There was also growing documentation
of the injustices perpetrated in the name of preventionist criminal
justice. Indeterminate sentences, on the grounds of rehabilitation
or incapacitation, allowed offenders to be locked up until they
were ‘safe’ to be returned to the community. Many offenders
were locked up for extremely long periods for minor crimes;
others got very short terms for serious crimes, thanks to their
acting skills in feigning rehabilitation. This disparity was often
the product of genuine but misguided utilitarian beliefs that
certain minor offenders could be prevented from a downward
spiral into more serious crime if only psychologists had long
enough to work on their rehabilitation. But it also happened that
rehabilitation and incapacitation were used to excuse locking up
indefinitely some minor offenders who were regarded as subver-
sive or insolent (Wald 1980). At the other extreme, bribes were
sometimes paid to secure the early release of serious offenders,
ostensibly on grounds of their remarkable rehabilitation.

These indeed were good reasons for the retributivists to reject
utilitarianism and preventionism. Furthermore, the new retribu-
tivists rightly accused preventionists of denying the human
dignity of offenders by treating them as determined creatures
whose behaviour could not be accounted for by their own choices
to break the law. Preventionists tended to back off from blaming
offenders; instead of holding them responsible for their wrong-
doing, they sought to manipulate them by curing their sickness
(rehabilitation), changing the reward—cost calculations that de-
termined their offending (deterrence), and keeping them away
from criminal opportunities (incapacitation). The retributivists
were struck by the injustice, not to mention the futility, of this. So
they called for punishment of offenders in proportion to their
desert; mostly this meant in proportion to the harmfulness and
blameworthiness of their actions. Criminals should get what they
deserve—no more, no less.

By and large, then, the new retributivists who gained the
ascendency in the punishment debate during the 1970s (von
Hirsch 1976; Twentieth-Century Fund Task Force 1976; Singer
1979) were responding to what they correctly identified as the
failures, the excesses, the injustices, and the denigration of
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human agency of utilitarianism and preventionism. The retribu-
tivists, we will argue, were moved by the right reasons but took
the wrong turn. In particular, they turned too sharply away from
the positive, caring strands in the utilitarian and preventionist
traditions (Cullen and Gilbert 1982). Tony Bottoms (1980: 21)
made the point well when he remarked: ‘The rehabilitative ethic,
and perhaps still more the liberal reformism which preceded it,
‘was an ethic of coercive caring, but at least there was caring.”

Why the Debate Matters

For most of ts history criminology has played a significant role in
legitimating state intrusions into the lives and liberties of citizens.
In the 1990s it is now playing this role again, thanks in part to the
revival of retributivism. Yet in the 1960s and 1970s mainstream
criminology began to delegitimate punitive crime control and
intrusive police powers. It did this because by then criminology
had shown that increased investment in deterrence, rehabilita-
tion, and incapacitation made little or no difference to the crime
rate and cost the taxpayer a fortune. The conventional wisdom of
criminology was that imprisonment was a discredited institution
and the less we had of it the better, that police were necessary but
that attempts to give them more powers and resources should be
resisted because it could not be demonstrated that doing this
‘would reduce crime.

In some crucial respects criminologists still play this role. In
Australia, for example, public opinion polls consistently show a
community where those who support capital punishment out-
number those who oppose it. Most expert criminological opinion
sits on the side of the opponents, from time to time trotting out
evidence in public debates that where capital punishment has
been reintroduced crime rates have not fallen. If expert opinion
shifted to support for the view that crime could be reduced by
capital punishment, the balance in the debate would probably
tip, and the noose return.

But this is a vestige of the 1960s and 1970s when mainstream
criminology was more consistently delegitimating of punish-
ment. Instead of continuing to contribute to a healthy scepticism
about the rationality of punishment, many of the brightest and
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best criminologists have now begun to cast around for alternative
justifications for maintaining punishment as the pre-eminent
response to crime. Retributivism serves them well, for the com-
munity can be assured that it matters not whether acts of punish-
ment protect them from crime; we do right when we punish
because we give people their just deserts. Even scholars who are
anything but law and order conservatives have caught the enthu-
siasm: ‘There is a feeling of a Kantian imperative behind the word
“deserts”. Certain things are simply wrong and ought to be
punished. And this we do believe.” (Gaylin and Rothman 1976:
XXXIX).

It follows from the theory we defend, which we will summarize
in a moment, that it is good when societies feel uncomfortable
about punishment, when people see punishment as a necessary
evil rather than a good in itself. Just as it is healthy for citizens to
be uncomfortable rather than morally smug about the rightness
of killing others in war, so too with punishing criminals. Wilkins
(1984:76) reminds us that: ‘if freedom is to be protected, it must be
protected at its frontiers’, by which he means that if we are to
respect freedom, we must be particularly watchful for the free-
dom of those who seem least deserving of our concern. A society
which feels morally comfortable about sending thousands of
terrified young men and women to institutions in which they are
bashed, raped, and brutalized, stripped of human dignity, de-
nied freedom of speech and movement, has a doubtful commit-
ment to freedom. A theory which assures us that any human
being can deserve these things is subversive of that commitment.

In contending that the new retributivism has provided this
assurance, we are not accusing its adherents of necessarily want-
ing to increase the oppressiveness of the criminal justice system.
A good number of the new retributivists, especially some of the
‘more influential among them, are liberals, even radicals, and they
see the punishments deserved as much less than those currently
administered by criminal justice systems. But liberal versions of
just deserts inevitably reduce, in the realities of table-thumping
politics, to a strategy of ‘getting tough’ (Cullen and Gilbert 1982;
Cohen 1985).

When you play the game of criminal justice on the field of
retribution, you play it on the home ground of conservative
law-and-order politicians. You give full rein to those who play to
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'THE COURT AS LAST RESORT
Victim-Sensitive, Community-Based Responses To Crime

Marriy Waicn*

This paper considers the claimed bengfts for vitims in estorative justice proceses. The author
argues that these objectives can best b achiued. through a focus on thee overlapping arvas; the
structure forthe delvery ofservices, mediation practice and  ocus on the arangementsfor dealing.
‘with cases whers mediation i ot possbl. Recent legislation and practicein the United Kingdom are
examined to consider the extent 1o which such initatives have improved (or not) the delivery
of services 1o vicims. Finally, an agenda is froposad for victim-sensitive justice that includes
procedural changes, safeguards, and greater community involoement.

Mostofth first projects which developed into whatis now commonly caled restorative
justice had the word ictm’ in their name: in Canada and the United States, for
example, they were created in 1974 as Vietm/Offender Reconciliation Programs
(VORPS). Many of thein have adopted the word ‘mediation’ rather than ‘reconcilaton’
o reparation’, because  key conceptis iat the rocs the opportunity for intraction

between viedm and offender, i of primary importance; but if the very name of the
programme or the court order sates the intended outcome, the paricipants are not
being empowered to work things out for themselves. The word ‘restoraiv’ gained
currency from about 1985, when it was included in the tide of  pamphiet by Howard
Zehr (1985). It opens the way 0. broader concept but t may also be pardy responsible
for the fact that some developments have placed less emphass (or none) on the
involvement of the vitim, a ill be seen below.

Some practioners have continued to emphasiz the importance of the victm and of
the process. The pioneering Lecds Reparation Project soon found that the processwasas
important as the outcome, and changed it name to Leeds Mediation and Reparation
Service (Wynne 1996), and members of the European umbrella group formed in
December 2000 fetthat the interaction between victim and offender was o important
and well accepted in several countries that it should be included in the ather lengihy
name, the European Forum for Victm/ Offender Mediation and Resorative Jusice.

Inassessing what restoraive justice theoreticalyofferstoictms,this el wil focus
particularlyon how these nterions are,or might be,incorporated in currentrestorative
Justice pracice,and will sess recent legislation in the Unted Kingdom n thatight. It
illattemp 10 account forthe discrepancies between the ideal and the implementation,
and fnally ill uggest an agend for more victim sensive jusice. The word ‘mediation’
will be used 2 a generic term to include other methods, such as conferencing, The
discussion will focus mainly on those cases where there is an identifable victim
(including employees of avicimized organization) wh has sulfred appreciabi loss or
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distress, and the offender is known; itneeds (0 be remembered also that for the majority
of crimes the offender is never discovered. In others the vietim has suffered inconve.
nience rather than trauma, vietim/offender contact is not possible or appropriate, or
thereis noindividualvictim. In many cases the vietim's family also suffers,or both parties
have put themselves in the wrong (Young 2000). There are also corporate victims and
offenders. In such cases restorative principles will have to be applied differenly.

There are numerous definitions of restorative justice; with the development of the
concep, they now often include these features:

» concentrating on the harm rather than on the fact thata crime has been committed;

« concentrating on the people harmed, who may include the offenders and their
families;

» making healing and reintegration, individual and social, the primary aims;

« recognizing the importance of the process of responding, because the hopedfor
outcome is not merely a tangible act such as reparation but a satistied victim and an
offender who feels he or she has been treated fairly;

» involving the community in the response; and

o integrating the system so that, when victims and offenders in dialogue uncover socil,
economicand political pressures towards crime, hese can be taken intoaccount wher
drawing up a crime reduction strategy locally, nationally, and ultimately globally (ct.
Youth Justice Board 2001: 11, item 11; Wright 1999a).

Itis recognized that some practices are more restorative than others: a procedure is
restorative to some extent when it is supportive 1o victims (especially those whose
offenders are not known or do not agree to take par), for example through victim
support or criminal injuries compensation; or helps offenders to make @ new sart
through rehabiltative measures; or inolves the community, especially 2s volunteers.
A fully restorative process would do all of these things, as well 2 offering direct partici.
pation to vietims and offenders.

Restorative justice has inevitably encountered difficultis in is relationship to the
conventional iystem when both are running alongside each other, and in consincing
those who are familiar with the existing mind.set and are apprehensive about change. 1t
has been subjected to much research, some of which sets criteria at leastas high as those.
applied to existing processes (see for example Umbreit 2001: app. E). In making
comparisons both the defects and the strengths of the conventional system have to be.
borne in mind. One problem, for example, i that the rules of evidence exclude whatis
Dot legally relevant, but victims need the truth to be acknowledged, and the threat of
punishment gives the offender an incentive to deny or minimize what he has done. The
threat of punishment also requires firm saleguards against wrongful coniction; but
these too can be an obstacle to uncovering the truth. However, procedures will be
needed when fully restorative processes cannot be used for any reason; and the system,
despit its serious shortcomings, provides a basic method for trying to determine the
facts when the accused denies responsibilty. It i getting better at looking after vietims of
crime (though some attempts in this direction, such as victim statements, may be unable
1o deliver the intended benefis, aswill be seen laer). In some cases courts will also have
to impose restriction or deprivation of Liberty, but ways should be found to make these
‘measures as restorative as possible for victims and offenders.
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valuable as a way of launching a new critique on the repressive ethos of pun-
ishment as we enter the 215t century.

Why Bother with Abolitionism?

We need fewer prisons. Of the primary functions of prison — incapacita-
tion, punishment, deterrence, stigmatization, and rehabilitation — only inca-
pacitation cannot be served by alternate methods. Walker's (1980) critique of
the justifications for imposing penalties identifies problems with these func-
tions, suggesting that even if all were effective, they might be incompatible.

Prisons fail to rehabilitate not because of the general intransigence of in-
mates, but because the structure and lack of programs, particularly in
maximum-security institutions, subvert the rehabilitative ideal. The literature
on deterrence remains mixed on the statistical relationship between sanctions
and offense. Punishment may make us feel better, but it has no tangible effect
on criminal behavior, and the debilitating conditions of prison may actually
increase crime by releasing persons even less equipped to deal with their soci-
ety than they were when they entered.

Even the incapacitation justification seems only marginally convincing.
Although annual statistics may vary slightly, a general trend over the past
decade is clear. Less than 40% of victimization offenses are reported to police
(Bureau of Justice Statistics Bulletin, 1988: 2), and only about 20% of known
crimes are cleared by arrest (CJS Sourcebook, 1989: 449). The CJS Source-
book shows that of those arrested, about 80% are prosecuted, three-quarters of
those prosecuted are convicted, and about 70% of all felony convictions result
ina prison or jail sentence. Consequently, only three persons are incarcerated
(in prisons or jails) for every 100 crimes committed.?

Austin (1986) and Irwin and Austin (1987) argue that shorter, rather than
longer, sentences may not only not lead to more crime, but also may save
money. For example, in Illinois, during a temporary early release program
from 1980 to 1983, the crime rate declined while the policy was in effect and
the state saved almost $50 million. In short, most offenders are not
“incapacitated” and remain on the streets. Incapacitating a few at high cost
seems to have little (if any) positive effect on the crime rate. Abolitionists
must adduce further evidence to sirengthen these claims, in order to challenge
the ideological justification for prisons as a response to serious social offenses.

Taking Abolition Seriously

Abolitionists carry a stigma. They are perceived to be unrealistic, naive,
and impractical dreamers who believe that if we think nice thoughts, then so-
cial menaces will disappear. This perception, although perhaps sometimes
justified, is generally unfair.
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What the Restorative Procss Ofrs to Victims

The tone was setfrom the outset by the Columbus Night Prosecutor Program, strted in
1973, which held its sessions in the evening for the convenience of participants (Palmer
1974). The victi's perspecive was stressed in an carly aricle in the Hoard Journal
(Wright 1977), and rescarchers lso saw the importance of the vieim perspectivein the
new process, in evaluations of VORP for which the field work was carried out in 1983 and
1084 (Coatesand Gehm 1989),and of the Home Office pilotprojectsin the mid-1980s by
Marshall and Merry (1990). The first major theoretical work, Howard Zehr's Changing
Lenses (1990), described the feelings vietims often experience, such as ear and anger,
and the vay in which the consentional system leaves them “peripheral o the justice
(i 31) before turning o offenders. Zehs describes the benefits as ‘healing”
(it ch. 10); often there was alrcady a reationship between victim and offender, but
even if ot the crime created one. If the victim is angry, knowing the person with whom
theyare angry may represent some improvement, and may ‘ly the groundwork which is
necessary for a sense of recovery and closure’ (tid: 189).
‘Whatare the benefits thatvictims are supposed toreccive? A VORP trzining manualin
1083 claimed that vietim benefits include:

o restitution in the form of labour or cash repayment for damages and losses .. .;
« opportunity to meet offendersin setting where feelings and fears can be vented and
questions answered;
o opportunily to have a direct partin the setlement of the case;
changed attitudes and the opportunity to offer forgiveness;
 opening the door for living together peacefully in the community (PACT 1983).

An carly book by Mark Umbreit expands on this, listing points that recur [requently in
theliterature:

The victm ges the rare opportunity to confront the person wh violsted him or her ... o express
fecings of frustration, hurt and even anger. The vitim may sk many pracical questons. ‘Why me?
How did you getinto my hose? Were you saling me for  number of months? Wh did you hase to
destroy my Ki's toys? Was there something | could have done to prevent you from coming in?'
(mbreit 1085: 101-2)

The expecte beneisForvieimsare often indicated by researchers choice of cieria.
Umbreit and Roberts (1996), for example, invstgated vietms' satsfaction with the
crminal Jusice sysem and ith the ouicome of mediaton, their perception that
her participaion in mediaton vas voluntary, reduced fear of revcumization, and
aspectsof mediation which they el 1 be imporiant (teling he offender the mpactof
heoffence,receiving i apology, and egotsing resation). Critria foricamsin the
RISE projec in Canberra inclided simiar point, and also indications of the vietim's
anger vih the offender before and aftr the conference, and negatve ones sch a3
Teling biter with the vay they vere treated and the lconference] made me feel
angry—which were experienced by a minoriy but not a negligible one (quoied by
Misters 2002 60-1.

Y rian, the leading vicins organizaton Vicim Support has been cautous. I i
well aware of the way i which some vetmsar igored of even revicinied by rinal
Jusice processes (beng kept waitng, gven e information, o subjeced (3 brising
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crossexamination: see for example Raine and Smith 1991; Cretey and Davis 1995;
Temkin 2000). It suggests however that 'mediation should not be an alternative 10
prosecution or sentencing, but it does meet some victims' needs', so it could be helpful
1o communicate with the person who has affected their life—in some cases a long time.
after sentence, or possibly before the offender’s elease’ (Victim Support 1995: 13). The
organization described the development of mediation programmes as ‘fraught with
difficuldes’,since 'ifsuitable cases for mediation are identified only when the offender,
or more probably the court, has expressed an interest, the vietim could feel under
pressure to cooperate with the process, particularly if the alternative is that the offender
will be prosecuted o imprisoned” (ifid.:9). It s also pointed out that victims may not
want anything for themselves, but s concerned citizens, are often willing to take part i
the hope of influencing offenders o help reform them and help them stop reoflending’
(Reeves and Wright 1995: 84) for the offender's own sake and the community's. Some
vietims are willing to take part because they feel social concern and a desire 1o help
(Marshall and Merry 1990: 118-9, 168, 184-5) or believe they would keep the offender
from prosecution and prison (Miers ef al. 2001: 33). It can commonly be observed that
peaple who have experienced 2 trauma want some action to be taken 1 reduce the
likelihood that others will suffer in 4 similar vay; some even set up organizations for
the purpose, such as the Suzy Lamplugh Trust (promoting personal safety) and the Zito
Trust (supporting vietims of mentally disturbed people for whom care in the community.
was inadequate). More recenty, in guidance for its members, Victim Support has
accepted that

Mediation and reparation ifdone well,ca be enormovsly benelcil vidims. However, many vietims
(perhaps cven most), may ot want any contact with the offender, whether Faceo-ace or theough an
intermediary Forthose o do,there must be adequate preparaton, support and debrifing; for thase
o do not—and may be ecling guiltyor unsetled—there miust be dequate suppor. (Vietim Support.
2000:2)

It also calls for “clarity’ in explaining the possible benefits: victims should not be
promised healing if the real primary aims are crime reduction and the re-cducation of
the offender (Reeves and Mulley 2000: 142-3). Most advocates of restorative justice
would probably agree, but would say that others, such as political policy makers and
conventional practitioners, have sometimes superimposed their own priorities.

Restorative Practice
How could the intention to help victims best be realized? It would depend first on the

structure, second on the actal mediating practice, and third on the arrangements for
cases where mediation was not possible or appropriate.

Structures

Possible structures are listed by Johnstone (2002: 163-5). One of these, for example,

would be based on the idea of “civilizing’ justice, mooted since the 1970s and 19805

(for example by Hulsman 1976, 1986). If the vietim knew the identity of the offender,

for example if the crime arose from a dispute, both might consider it best to go to &
657




image94.png
community mediation service to resolve matters. Some form of coercive power would be.
necessary when the accused refused to take part, and adjudication when he o she denied
theact Another would be ‘parallel but interlinked tracks'in which restorative justice was
interdependent with the formal system. This could be similar o the New Zealand system
for juveniles.

The question whether mediation serves victims better when provided in-house by
statutory agencies such as the probation service or youth offending teams, or when
contracted out o voluntary agencies has not yet been resolved empirically. Home Office
rescarchers have made a preliminary comparison, without drawing a firm conclusion.
“The inhouse model is administratively simpler, but constrained by the number of
suitably trained staf. It can be argued that in-house services, delivered by professionals,
will be of a higher quality and will hae better access to decision makers in the system
who can refer an adequate caseload to them. Conversely, most of the agencies in Youth
Offending Teams (YOT's) are accustomed to dealing with offenders rather than victims,
so there is a possibilty that victims' concerns may receive insufficient atention, This
happened at first in New Zealand (Morris et al. 1993), and Home Office researchers
found some services where contact with victims was nota high priority, to the extent that
“there are serious doubts whether they could reasonably be called restorative justice
schemes atall’ (Miers ot al. 2001 2, 5). In some places there was even resistance among
some YOT workers (o victim consultation (Holdaway et al. 2001: 87); in one sample, the
vietim was consulted in only 56 per cent of cases with an identifiable vitim (iid.:
also seems likely that if mediation is only part of a stalf member's responsibilites it may
take second place to their primary job. The outsourced (contracted out) model can
generate more innovative practices and involve the community better; there have been
problems in communication, though these should be resolvable i ime. A hybrid model,
with a representative of the voluntary sector organization working vithin the YOT,
appeared 1o overcome some of these problems (itid: 82-3). In any case victim support
organizations should be invited to take part i planning and managing the service.

Mediation practces
Good practic begins with the first contact with the victn, and problems begia with its
iming. Victims often experience: range of emotions, such as not believing that a crime
hasbeen committed, shock, emotional violation, guilt, anger and others, and while some
may be able o geton with their livesimmediately, others can take weeks, months o years
10begin 1o lkaboutthe efects of the crime (Victim Support 20000 4-6; see also Fattah
1991: 215; Ruback and Thompson 2001). It s usually considered best, however, to deal
with the offender as soon as posible, and politcal demands have tended to give priority
tothisimperative, although offenders oo may take some time to come toterms with what
they have done. There have been complaints about vietims being telephoned and asked
10 make snap decisions (Holdaway et al 2001: 88), but in the plot projects mostvictims
(in 2 small sample) decided within a day or two (Miers f al 2001: 52). Youth Justice
Board guidance advises against contacting victims dircetly from court and says that
victims il usually be able o decide in two 1o three weeks (B 2001: 6,9). On the other
hand, some vietims criicized the lengh o time taken o complete the process (Miers i
L 2001: 81). It seems cleas thatvietims are entitled to hav the procedure explained to
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them by suitably trained people, and to decide withoutpressure, and the Data Protection
Actshould not be interpreted in such a restictive way as o prevent this (Holdaway e al
2001:36-7, 87).

As one would expect, the nature of the intervention affected victims' perceptions.
More victims were satisfied after tsking part in direet (Face-to-face) mediation than
indirect (shuttle diplomacy), although in some places the majority chose the latier
(Marshall and Merry 1990: 243-4; Umbreit and Roberts 1996: 84). Vietims did not like
“formulaic’, 'to0 sructured or ‘segimented procedures and in at least one case there
was  surprising departure from recommended practice (YJB 2001: 7) when avictim was
asked to go to the offender's house, which was understandably ‘terrifying’ (Miers e
2001 85-4).

Mediation should be voluntary, and pressure on victims to mediate has not ofien been
raised as 2 major concern. Although Reeves and Mulley (2000: 139) are worried that
vitims ‘may feel guilty fthey choose not to partcipate and yet anious i they do’, the
American researchers Umbreit and Roberts (1996: 14-15, 27) found that mostfell that
partcipation was their choice, and wondered whether English case management
procedures are ‘too passive in térms of encouraging partcipation in dircct mediation,
while still honoring the individual's frce choicc'. Procedures have been suggested to
minimize any possible pressure. For example i victims do not partcipate, a willing
offender should be able o make reparation to the community instcad, and should
therefore know that he will be no worse off because of the victim's unwillingness. The
final decision about whether to proceed should restwith the mediation service, so that
‘mediation does no take place the offender will know that the service, not the victim, is
responsible. Vietms should of course be made avare of these safeguards;they should be
told thatthey may feel better and their point ofview may influence the offender, ut that
there is no guarantee of ths (Wright 1999).

Victim Support (2000a: 19) has noted that there has not been any comparative
reseach of the various models to see which produces the most victim saisaction. Not
have there been many studies of the effect of the quality of mediation. One of these, by
Daly (forthcoming), assessed youth justice conferences in South Australia: about 50 per
cent ended ona high, posise notc ofrepair and good il (includiag 10 per cent with
very good procedure and skilful coordination of the conference), and 50 per cent
did not (including 20 per cent mixed good-tofir, and 30 per cent farto-poor). As
expected, those where the youth justce coordinators managed the process well did
sigaificanty bettr, although the aittudes that vietims and offenders brought with them
10 the conference were also linked to its success. Unlike many studies, this one
interviewed vietims again 2 year lter; by then, it found, highly rated conferences were
associated with viims' recovery less strongly than before. They did influence vitims'
attitudes towardsoffenders,buta third ofvictms sl though theiroffender tobe a bad'
person. Daly makes the point, however, that although improvement is possible, and
highly rated conferences do produce more restoratie results than those with mixed-to-
poor ratings,there are limitsto the aainabiltyof good practice, o victims'capacities o
sce offenders in a positive lightand to offenders' capacitis o feclsorry for what they did
and be affected by victims' accounts of the incident. We are doing restorative justice a
disservie if we raise expectations of complete success. But restorativists would maintain
that using crteria of this kind is already closer to the ideal than the conventional
indicators. Reduced reoffending may well emerge as a welcome side-elfect: 8 to 12
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‘months after the conference, young persons who had participated in highly rated
conferences were significanty less likely to be known to reoffend.

Two questions go to the heartof the implementation ofrestorative philosophy. One s
whether the vietim and the offender should have an unconditional right to agree on the
outcome of their mediation. It appears that victims are generally realistic, and even
sympathetic, when agreeing (o the amount of eparation an offender should make. Butif
they seem to demand too much or too litle o the offender, should faciltators, r courts,
intervene to try o persuade them to reconsider, or even hase power tovetoan agreement
that appears unseasonable? On the face of it thatwould be disempowering to the partici-
panis. In the case of Cloworthy described by Morris and Young (2000: 11-13) an offender
agreed 10 pay NZS15,000 for his victim’s plastc surgery (the victim was notin favour ofa
prison sentence because he himselfhad been to prison previously and considered that it
did not do him much good), but the New Zealand Court of Appeal imposed a three-year
prison sentence on grounds of consistency and deterrence (Mason 2000: 5), which
‘meant that the offender was able to pay only a third of the amount. These examples
suggestthat the failitator should (as in civil mediation cases) be able toinvite the parties
10 consider voluntarily whether their agreement was realistc; and that courts should be.
able to modify agreements f these appeared unfair or unsealisic, or to protect the public
from a substantial risk of repetition of a serious offence, but not on conventional
retributive or deterrent grounds.

The second question is whether the processis adequately resourced. Ifan offender s
10 pay compensation to the victim, he needs to be able to earn the money; ifhe has agreed
with the vietim to make reparation through community service or by addressing (for
example) his problem of violence or addiction, suitable resources have to be available,
otheruise the community cannot be said o have fulfiled its part of the implicit bargain.
“The Youth Justice Board has stated that a wide variety of reparation actvities need to be
available locally (YJB 2001:9, 11 point 7). Funding for these programmesin England and
Walesappears however to have been uneven and insecure to say the least (Holdaway etal.
2001: 10, Miers et al. 2001: 17-19, 79) and often inadequate, yet they have been evaluated
as if they were being compared on equal terms with securely funded conventional
‘measures. Some had 10 spend much time on fund-raising (itid.: 64) and one was severely
curtailed becanse of changed priorites in its parent probation service (itid: 27). For
referral orders, also, there was a feeling among panel members that the planning of
suitable activites for young people was hindered by lack of resources (Newburn #f al.
2001a: 51-2, 2001b: 81).

Where mediation is ot possile or appropriate

“There are of course a number of ciscumstances in which mediation is impossible or
inadvisable; can they be handled in a way that is at least partly restoratve? The
commonest of course is that the offender is not known, in which case support (and
possibly compensation) should be offered to the victim; similarly f the offender refuses
to take part, or mediation is considered potentially harmful. Victims should also be
supported i they choose not to take part.In some cases a mediation or conference could
proceed with someone to represent them. Where the offender has denied the alleged
act,itwill be necessary to ry to make the procedure more sensitive to victims' feclings. I
the court has considered it necessary to imprison the offender (which in a restorative
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system would be only for the protection of the public), procedures should be in place to
enable thevictim to requesta meeting with the offender. There have been a few nstances
of this in the United Kingdom (see for example Moreland 2001), and a subsiantial
‘number in the United States (Umbreit 2001: ch. 13).

Recent Lgislation and Practicein the United Kingdom

Victim/offender mediation has been operating on a small scale in the United Kingdom
under existing legislation since the mid-1980s (Marshall and Merry 1990; Wynne 1996),
and restorative cautioning since the mid-1990s (see for example Miers e al. 2001: 141).
But restorative justice has come to prominence with two recent Acts that have brought
the phrase into common currency, even though the pracice does not ahways match the
ideals of s exponents. Both Acts refer only to juvenile offenders, thus excluding victims
of offenders who happen o have reached their eighteenth birthday, but ths has been 2
feature in other counties also (such as New Zealand and Austria), and like them,
England and Wales are considering extending it 0 adults.

“The Crime and Disorder Act 1998 and accompanying Home Office guidance require
that before  court can make a reparation order it must obiain a written report. The
report writer 'may wish’ to alk to the victim, and should indicate the type of reparative
activity or compensation which could be included in the order. This should relate as
closely as possble (o the offence (Home Office 1998: paras 3.1-3.3). The court should
decide the duration of the order (up to 24 hours in aggregate, proportionate (© the
offence) and the actvity required (ibid: paras 3.10, 6.12; Crime and Disorder Act 1995
5. 67). Some mediation services, however, have agreed with their local courts that the
courtshould make an ‘open-ended” order, so that the vietim can be involsed ina sensitive
way in considering what form the reparation should take (Holdaway ef al 2001: 28), but
because of the way the legislation i dralied, the Youth Justice Board has felt unable to
recommend this unequivocally (B 2001:9).

These procedures mean that the reparative activity is discussed by the victim and
the report writer, not by the victim and the offender, and is ordered by the court. The
vietm isinvited to propose the reparation or compensation he or she would like before
having met the offender; but there is ancedotal evidence o suggest that victims'
demands are often more sympathetic (and realistic) afier a meeting. Thus the CADA
does not encourage the victim's empowerment through participation: victim/offender
‘mediation may form part of the sanction, ather than partof the process of deciding what
the sanction will be. Vietm/offender mediation is mentioned only as an option that may
beincluded in the reparation plan (Home Office 1998: para. 6.16). As for reparation, the
notion that it should be linked 1o the offence, although logical,does not include the
other aspect: that it should be 'restorative’ for the offender, ' relate the reparative
activities o the offender'sskll or interestsin order o foster a sense of achievement and
“selfesteem™ (Holdaway etal 2001:92), and enable him or her to carn reacceptance and
respeet.

The piloting and research were done under unsatisfactory conditions. The time-scale
was short, some local records were incomplete or had been destroyed, research results
were required while some services were sil 100 young to have handled many cases. One
was almostinacive owing (© cuts in resources, and none received Home Office funding
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duringthe period of the study. Thee vas no clear definition of restorative justice, and not
all theservices even offered mediaton. Limited and or reduced resources constiuteda
‘major obstacle o the successful promotion of nterventions for all the schemes (Miers i
2001:1-2,18, %6).

“The second piece of egislation s the Youth Justice and Criminal Evidence Act 1999.
“This provides for 10-to 17ycarolds appearing in court for the frs time and pleading
guilly to be referred (by a ‘referral order’) 1 2 youth offender panel. This normally
Consiss of a member of the youth offending team and two trained lay members. One or
both parents are expected o attend, and the offender can nominate an adult to support
her. The panel mayalso nvite anyon lse whom it considers capable of exerting a good
influence on the offender. The victim or a representative of the community may be
invited to attend, and the vicdm may bring a supporter. Proccedings are informal.
Referral orders re being pilotedin 11 azcas, but,as with the Crime and Disorder Act, the
government has not waited for the final evaluation before announcing that the new
measures are to be introduced nationwide (on 1 Aprl 2002).

“The panels, which have similarities with those in Scotland, have several features that
could be called restorative, notably the vietin's involsemen, and the presence of
Supporters s reminiscent of fmily group conferences. Butattendance for the ffenderis
not voluntary,there is no involvement of the extended family, and the panel members
are given the role of authorty figures rather than faciltators. Despite Home Office
guidance stzessing the importance of vietims' involvement, and the fact that most panel
members found it helpfal when a victim was present (Newburn et al 2001b: 35, 78),
vitims were presentina mere 36 of 566nitial panelsstudied (it 19). Reasos for this
include the tight time limits (15 days o the inital panel meeting); the timing and
location of meetings (not chosen for the victim's convenience); lack of saf training,
victim awasenessand commitment, and unsesolved concerns over data protection ssucs
which complicate the inital approach to vieims (itid: 59, 43-1).

Here 100 both the programme and the rescarch were placed under severe constrsints
by the timetable imposed, which had repercussions on the recruitment and training
of stall and panel members. The training was felt by some trainers to give  weak
emphasis (o victms' issues, and included only a limited menion of resorative justie,
except where the trainers were versed in its principles (Newburn ¢t al 2001 10-12,
15-19).

One more innovation (introduced in October 2001), which i intended 1o be
restorativefor vitims, i the victm personal satement (VPS). Thisis based on the vctim
impact statement (VIS) now widely used in the United States and clsewhere, but with
substantialdifferences. The VIS s presented to the court immediately before sentence
is passed, and in some jurisdictions may include the victim's views on sentence. It is
commonly described s givingvictms avoice ; but Victim Support hascrticized iton the
rounds that for victims to make statements that might influence the sentence could
be burdensome or even dangerous and, if their wishes appear to be ignored by the
sentencingjude, frustrating aswell. The VPS s closer to Victim Support's ecommenda.
tions; it enables the vietim to provide, at an earlier stage, information relevant o bail
decisions r o any award of compensation, and o gise the prosecutorinformation which
may be used o refute misleading statements made by the defence in mitigation (Vietim
Support 1995: 16). 1 appears that VPSs have not had a great influence on sentences
(Erez 2000: 174); it is doubtful whether they should ‘influence decisions which are not
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appropriately theirs' (Sanders efal. 2001: 458), and if they did, iis doubiful whether that
would aid vietims' recovery.

A second reason for VPSs s suggested by the researchers of e English pilotschemes,
which they call‘catharsis' that the act of making the statement could be therapeutic for
thevictim. They have not been found to be very effective at this,since in the pilot projects
only about 30 per cent of victims chose to make one, and of these only about one third
said they felt better, and 18 per centfelt worse. The researchers conclude that the scheme.
does not solve the inherent problems;for example, VPSs willserve dual aims and will not
solve the problem of the ‘marginalized" victim. They therefore ‘want to advance vietim
satisfaction through more effective means' (i 158, 455).

Proponents of restorative justice would agree. Their criticism of VPSs would be on
somewhat different grounds: that the formal, procedurally strict and often intimidating
atmosphere of the courtroom is not the place for the expression of feelings, and that the.
statements are not addresed to the offender and do not allow any question-and-answer
totake place. The informal setting ofa mediation or conference is much more conducive.
10 interaction on a human level, and allows information which is humanly though not
legally relevant 1o be talked about; in addition offenders are more likely to fulfl their
undertakings when these are made voluntarily.

The Ldeal and the Implementation: Why the Discrspancies?

“The new legislation has opened the door for much greater awareness of the victim's
perspective, and involvement ofvitimsin the process, lthough this is only beginning to
happen on the ground. ls development has been hampered by the fact thatitis based on.
concepisthatare either secondary to the ideal of restorative justice, o even inimical o t.
First, the legislation defines the principal aim of the youth justice system as ‘1o prevent
offending by children and young persons’ (Crime and Disorder Act 1998; s. 37). By
implication this refers to reofTending, because it is not appropriate for the youth justice
system to intervene in the lives of peaple who re not knows to be, o accused of being,
offenders; and this is an advance, because it also implies that the primary approach is
based on something more constructive than general deterrence. But s Dignan has
argued, crime reduction s unlikely to be achieved by reforming the criminal justice
system: a more promising approach might be ‘the development and pursuit of & social
crime prevention strategy that does address the various social, economic and cultural
factors that are known to influence levels of offending’ (Dignan 2001: 345).

‘Second, the concepts of restorative justice as they have been developed over the past
decade and more hase not been understood by the legistators. The criminal justice
system remains the fist resort, in which reparation appears (© be seen as a form of
punishment, not as an alternative. There is lte scope for offenders to make amends
Voluntarily;the new system s sil largely about courts making ordrs Vietims have more of
a role than before, but are sill far from being central; political commitments such as
speeding up the youth justice system have taken precedence.

Even on the political plane, the way in which these changes have been introduced is
surprising. Restorative justice is 2 radically new concept, which claims to show concern
for vietims' feelings, 1o hold offenders accountable, and to require them to make
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Rethinking Abolitionism 247

Utilitarian philosophy may inform justice procedures, but the ideological
foundation of contract, rights, faimess, and autonomy derives from 17th- and
18th-century philosophers from Locke to Kant in particular. Rawls® (1971)
attempt to develop a neo-Kantian theory of justice as faimess is consistent
with both Habermas’ conception of communicative ethics and abolitionists’
commitment to Enlightenment principles. The most significant difference is
that abolitionists, as Hawkins (1976: 5) observes, arrive at their conclusion
without worrying about either establishing their premises or the mundane
practical problems the conclusion entails. It is time for a “realist neo-
abolitionism” that builds on the core ideas of such thinkers as Mathiesen and
de Haan. Such a neo-abolitionism would move beyond rhetoric to developing
theoretical and empirical insights. It would substitute strident calls to “tear
down the walls” with realistic proposals recognizing the need o protect soci-
ety from the worst predators while offering alternatives for other offenders.

Abolitionist thinking offers critical criminologists several sensitizing
themes. First, it directly confronts the cynicism and anomie of postmodernists
with an insistence on expanding the limits of Enlightenment ideals. The notion
of progress, a commitment to universalistic values, and the belief that social
action may improve social existence provide an antidote to the post-
‘modernists’ neo-nihilism. If abolitionists were to confront their own premises
more self-consciously, they could articulate a formidable theoretical system.

Second, a strong cadre of abolitioniste would make even more visible the
simple truth that prisons don’t work — either as punishment or as means of
ensuring the safety and stability of the commonweal. Too many leftists com-
plain about disproportional incarceration rates that send the poor and the de-
prived to prison. This is noble. The complaint, however, implies that if incar-
ceration rates were fair, then the carceral would be acceptable. Abolitionists
do not complain that the poor are in prison, while also arguing that we should
imprison the Savings and Loan offenders, the Contragate participants, or our
most disliked category of offenders (.g., rapists, drunk drivers). The aboli-
tionist goal is not to make prisons more just, but to eliminate them entirely.
This would require the Left to seriously consider precisely what it would do
with social offenders, and although it risks further expanding the schisms be-
tween various leftist groups, it would bring the sub-rosa philosophical disputes
into the open where they could be assessed and debated.

Third, abolitionist thinking, especially as formulated by de Haan in his
contention that a communicative ethics provides a theoretical grounding, can
potentially reshape the terrain of discourse of critical criminology. It is nice to
be nice, but why? An ethically informed theoretical foundation that guides re-
search and policy would sharpen critical thinking and move it beyond the cur-
reat dilemma of chosing between reformist liberalism and strident polemics,
both of which have place, but neither of which seems eminently satisfying.
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Restorative justice: the empowerment model

‘moral and legal questions about the morality and legality of exposing victims
to such high risks of re-victimisation in criminal justice interventions.

The challenge to the critics of my project here is to explain the disc-
repancies between the performance of different programs in terms of factors
other than the ones being emphasised in this book concerning good practice.
While the New Zealand program may be taking on a higher proportion of
difficult and high risk cases than those that show good results, this factor is
unlikely to account for the discrepancies on its own. Instead, those poor client
satisfaction and re-victimisation figures are in large part due to the continued
use of a clearly sub-optimal facilitation process, and the fact that conferences
are convened and facilitated by a transient population of conference
coordinators. To make matters worse, these coordinators are typically thrown
in at the deep end without appropriate training in conflict resolution and
conference facilitation techniques. For more than ten years, many
coordinators (mostly social workers) have come and gone, using the position
of coordinator as a step in their career ladders. All that time, the department
responsible for the Youth Justice Conferencing program has failed most
coordinators in respect of providing them with appropriate training in conflict
resolution and conference-specific facilitation techniques. It is mainly these
factors that are responsible for the above results, which stand in stark contrast
to results achieved in programs that have adopted better processes, provided
varying levels of training to_their mediators, keepers and facilitators, and
encouraged stability and continuity among practicing staff.

Those who are familiar with the dynamics and intricacies of inter-
personal conflict escalation and resolution will recognise that addressing
issues such as the above is essential to good practice in any program. Their
neglect can only result in disasters, especially in the more difficult, high-risk
cases, where victimisation and re-victimisation are most likely to occur.
Therefore, it is important to proceed from the premise that there are better
and worse ways of preparing and running restorative justice meetings.

An explicitly stated philosophy of empowerment, together with carefully
crafted and open-ended scripted prompts to aid the practitioner in his or her
task, will consistently deliver the best results achievable. This is what I have
attempted to provide in this book.

Charles Barton

Ocean Shores, Australia
September 2003
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A CRITIQUE OF THE PRESENT
CRIMINAL JUSTICE SYSTEM

Those who argue in favour of a restorative justice response to criminal

behaviour, rather than the present court-based approach, usually do so

on the grounds that (1) criminal justice is only (or mainly) interested in

retribution, and (2) that retribution and restorative justice are incom-

patible. The argument runs like this:

1. Traditional court-based approaches to crime (the status quo) are
interested only in retribution.

2. The problem with the status quo is precisely that it is retributive.
3. Restorative justice, on the other hand, is non-retributive.

4. Therefore restorative justice is superior to the status quo.

The aim of this chapter is to show that this chain of reasoning in favour
of restorstive usice misses th mark. To be sre, there are problems

Rather, the problerm is that the tatus quo disempowers the primary
stakeholders in the conflict. Typically, it silences and marginalises
them. The primary stakeholders are the victim, the offender, and their
primary circles/communities of influence and care - typically, their
respective families, friends, peers, and colleagues. Their disempower-

ment is the single most significant reason why the criminal justice
system 5o often fails to achieve justice for those on the receiving end of
the criminal justice response, including victims and the general com-
munity, who continue to suffer the consequences of the system's

‘mines the effectiveness and potential of restorative meetings
‘This chapter shows that propositions 14, listed above, are false and
argues in favour of the following claims:

15




image111.png
Restorative justice: the empowerment model

1. The status quo is not solely interested in retribution.

2. The problem with the status quo is not that it is based on retribution
but rather that it disempowers primary stakeholders.

3. Restorative justice is quite compatible with retribution.

4. Restorative justice is superior to the status quo because restorative
justice approaches have the potential to empower primary stake-
holders to deal with matters the way it is right for them.

‘This chapter has four sections. The first section examines the connec-

tion between the status quo and retribution, arguing for claim 1. The

second section argues that restorative justice approaches are compatible
with retribution (claim 3). The third section argues for claim 2 and
shows that the chief weakness of the status quo is the greatest strength
of restorative justice interventions. Contrary to the implied suggestion
in many restorative justice critiques, the strength of restorative justice
responses does not lie in their rejection of punitiveness and retribution,
but in the empowerment of communities who are the best placed to
address both the causes and the consequences of the unacceptable
behaviour in question. Therefore, to provide restorative justice critiques
of the status quo with more bite, this book shifts the focus from
punitiveness and retribution to critical questions of empowerment and
disempowerment. Finally, the last section illustrates how restorative
justice can empower those most affected by crime (claim 4).

1. Retribution and
the criminal justice system

‘The claim that the problem with the criminal justice system is that it is
retributive s an inaccurate diagnosis, but showing it to be so requires
that we understand what is meant by “retribution” and “retributive”.
There are two senses in which these terms are sometimes used in the
philosophical lterature: a standard, proper sense and a corrupted sense.

In their proper sense, as indicated in dictionary definitions, these
terms refer to the idea that punishment is imposed on a wrongdoer as a
matter of just deserts, that they are being punished because they deserve
to be. The just deserts conception of retribution is defined by reference to
a specific type of reason or rationale that is behind the imposition of the
punishment, namely the offender’s ill-desert, and which is satisfied,
through some sort of negative repayment, or pay-back, which is the
punishment.
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Finally, a coherent abolitionist position, as de Haan implies, may integrate
a variety of diverse intellectual traditions including neo-Kantians (e.g.,
Rawls), critical theorists (e.g., Habermas), Marxists, and many others. The
goal for neo-abolitionists is to reclaim the ethical high ground and engage
more aggressively in debating the existence of prisons:

Improvements seem to be achievable only if enough people can be
persuaded to adopt moral positions which are both simple and ex-
treme: the assertion of inalienable rights, the disowning of deterrence,
the abandonment of treatment, the denial of dangerousness. What is
disquieting is not merely the reduction of penology to a political
level, in which rhetoric takes the place of reasoning. It is the very real
possibility that the whole subject will be discredited both amongst
practitioners — by which I mean sentencers, administrators, and
those whose job it is to handle offenders — and also in the eyes of re-
search workers and moral philosophers who, if not disillusioned,
would make genuine contributions (Walker, 1980: 189).

Conclusion

The basis of abolitionism lies in Enlightenment principles and an explicit
humanism that, while noble, cannot be uncritically accepted in light of post-
‘modernist critiques that challenge the notion of progress, emancipation, and
universalistic norms and values. The Kantian basis of the implied categorical
imperative in which abolitionism would be recognized by all “right-thinking”
folk, once they looked at the problem reasonably, rests on the assumption that
the goals of official policies necessarily reflect the commonweal. How does
one deal with the argument that rejects all rational arguments and falls back on
punitive revenge as its own justification?

‘Those who look to other cultures or other times for models of dispute res-
olution have much to contribute. However, there is 0o litle caution, espe-
cially among lefiists who idealize socialist models of justice, about romanti-
cizing decentralization. As Mika (1987) has argued, the “myth of community”
creates fuzzy views of solidarity, and “neighborhoods” might be as much an
ideological fiction as a consensual conceptual reality. Tn addition, in socialist
and other models of justice, many offenses relegated to informal or decentral-
ized systems are minor. The prison systems of socialist countries are hardly an
ideal model to implement, and societies with some forms of mediation also
Tely on harsher corporal or capital punishment (often draconian by Enlighten-
‘ment standards) for serious offenses.

‘We come full circle: If we abolish prisons, what do we do with Henry? Our
answer is that for now, it doesn’t matier, We side with Mathiesen and others
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By contrast, in their corrupted sense, ‘retribution’ and ‘retributive’
are being used to mean nothing more than ‘punishment’ and ‘punitive,’
respectively. This is a corrupted sense for several reasons. First, it
ignores the etymology of the word ‘retribution,’ which is the Latin
‘reribuo = 'I pay you back.’ Second, it flies in the face of current
dictionary definitions, which are all in terms of the jist deserts concep-
tion already explained. Third, it ignores the vast body of literature on
retribution and punishment, which makes a meaningful and important
distinction between those two concepts.

This loose and indiscriminate use of the ‘retributive’ label creates
conceptual muddle and linguistic imprecision in an already difficult
area. Properly speaking, punishment is a much wider notion than
retribution, as punishment includes not only desert-based punishment
(which is the only form of punishment properly called retribution), but
also punishment imposed on people for consequentialist reasons such as
deterrence, correction, and the rehabilitation of the offender. This latter
type of punishment is not retributive, but instrumental, as it is not
imposed with the offender’s negative moral deserts in mind, but because
of the desirable consequences which the punishment is believed, or
hoped, to have.

The difference between the two types of reasons for punishment is
significant. That difference, in fact, forms the basis of the longstanding
debate over the moral acceptability of retributivist versus conse-
quentialist justifications of punishment.' Therefore, from the point of
view of the many scholars already working in this area, it is misleading
to characterise just any kind, or form, of punishment as ‘retribution’ or
‘retributive,’ regardless of the reasons that underlie its imposition.
‘Punishment’ and ‘punitive’ are not synonymous, respectively, with
‘retribution’ and ‘retributive, and the distinction between retributive
and instrumental punishment should not be blurred in critiques of the
criminal justice system.

Claim 1 - that the status quo is only interested in retribution — can
be evaluated in the light of the two interpretations made possible by the
distinction between retribution and punishment. Under (), the just
deserts interpretation, the problem with the criminal justice system is
alleged to be that it is only interested in giving wrongdoers their just
deserts. Under (b), the punishment interpretation, the problem with the

I Walgrave (1995), for instance, has a meaningful and active engagement with
retrbutivist and instrumental conceptualisations of the criminal justice system ~
even though, this chapter argues that retributive interpretations of the system and
its objectives are far from compelling.

17
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Chaptert
Introduction
Th rcent Brish Crime Surve, an annualassessent of criminal victimizaion of
United Kingdom (UK) housholdresidents regandles of crime reportin o olice).

indicated that crime was experienced by 28% of 33,000 adults surveyed living in England

and Wales. O these, 37% frespondents ndicatd that ther fesrofcime had a
moderate (31%) o grea (6%) Tt o e qualiy of e (immons, 2002,
Professionals fom mlidiscipiarybackgrounds working withi the ciina ustce
sysem have documentd victis’ ncd fo emotionl support olowing criminal
vietimization (Maguire, 1987; Moguir & Bennet, 1982 Magaie & Kynch, 20005
Nicolson, 1994; Recves, 1985; Rock, 1990; Shapland, Wilmore, & Duf, 1985), Menal
el professonas haveaso provided evidenc that vctmizaton eads o adverse
‘mental sl utcomes. Fo vicims ofpoperty andvioent rimes, thefallut of
Vietmization ncluds severe and persistentpeychosomatc symptoms a impaient n

social funct

' (Freedy, Resnick, Kilpatrick, Dansky, & Tidwell, 1994; Kilpatrick,
Saunders, Veronen, Best, & Von, 1987; Norris & Kaniast, 1994). While rescarch on the
mental health of crime victims in the UK has been limited 1o only a small number of
studies (O'Brien, 1998), there is  large body of internaional rescarch tht llustrates the
enormity of the problem (de Girolamo & McFarlane, 1996).
Victim Support
Inthe UK, Vietim Support srves as the national ageney providing social services

1o vietims of crime. Although not considered a direct service arm of the British
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overment, Victim Support s a ational chariy centraly funded through the Home.
Office, the govemment body oversceing Police Authoritcs, Prison, and Probation
‘Services. Victim Support’s primary goals are o provide support and assistance (o

ims, witnesses, and their social supporters, o provide vietim advocacy, and fo raise
public awareness sbout the impact of crime an vitims (Vietim Support, 2002).

Victim Support workers, who are largely volunteerslacking professional mental
health qualifications,provide confidential “cmotional support” 0 crime vietims, which is
fundamental o the sims of Vietim Support (Maguire & Kynch, 2000). Volunteers will
often make referals o proessional mental health srvices, when they are available, 10
provide profssional assstance fth psychological needs of the victim are beyond the
counseling that Victim Supportcan provide (Victim Support personal communication
October 2002). While, overal those encountering Victim Support servicesfind them to
e helpful,anly 3% of 8,668 Brish Crime Survey respondents ether asked Vieim
Support for help o were offeed help by Vietim Support following victimization. This

increased 0 9% when the crime was reporied to police, and.

Support utperformed
other support agencies in reaching vietims, such as social services and medical services,
by 8% and 5%, respectively. However, more than halfof crime victims reported that
“nobody” was avalable as  source of help (Maguire & Kynh, 2000). Therefore, despite

available resources to vietims of crime faciltated by the criminl justice system,

of cime are routinely not receiving support rom the UK’ chief victim service agencies.

Secondury Victimization
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Treatment of rime vietms in the UK criminal jusice system has been found to be:

secondarily vietimizing. Secondary vi

imization describesthe occurrence of emotional
harm at the hands of criminal justce authorites, which can be ss devastating 1o the erime
victim as the offense tself. For example, it i the pratice of UK courts (0 refer to
victms as “alleged victims” untl the defendant has been found guilty by the court
(Brienen & Hoegen, 2000). Additionally, since enacting the UK's Crime (Sentences) Act
1997 (Her Majesty’s Stationary Office, 2002), certain offenses mandate lie sentences,

lawyers arelikely o subject vietims (0 harsh eross-examinations in their aggressive

attempts to avoid a gulty verdict (Brienen & Hoegen, 2000). Other examples of

information provided to vietims (Brienen & Hocgen, 2000).

ictim Support has reported progess in vietim policy development and provisions
for victims through the creation o the Victims’ Charter (Home Office, 1990, 1996),the
Criminal Injuries Compensation Act(see Reeves & Mulley, 2000), the “Statement of
‘National Standands of Witness Care inthe Criminal Justice System,” (Trial Issves Group,
1996) the Protecton from Harassment Act (Home Office, 1996), and the Crime and

Disorder Order Act (Home Offce, 199%) Legislation and recommendations were enacted

o improve vietims' rights and services, vietim' access to information on

treatment of witnesses by the court,vietims’ protections against stalking, nd crime
prevention effors. Despite such advancements, Victim Supportasserts that there are

limitations to legislation because it s not always effecive or reinforeed (Reeves &
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Mulley, 2000). Presently i the UK., substantial attentionis being focused on restorative:
Justice practces, which have been found to reduce ates of offender re-offense and
improve cmational outcomes for victims following vietimization (Strang, 2002).
Restorative Justice

Intermationally, the criminal jusice paradigm i changing from a system that has
raditionally been focused o offenders and their outcomes, to one that s nclusive of a
‘more vietim centered perspective (Galaway & Hudson, 1996). Such approaches as
restorutive justice (RJ) have been designed to incorporte sl stakeholders in a particular
criminal offense, which may include the vict's family and fiends, inaddition to the
offender and his or her supporters. Restorativ justie s based on the principles that (a)
erime s fundamentaly a vioation of people and interpersonal relationships; (b)
violations create obligations and labilites; and (¢) that restorative justice seeks to heal
‘and put ight the wrongs (Zehr & Mika, 1997).

‘The UK response o this movement has been to incorporate various RJ schemes
into practice ineluding nationally based medistion services (Marshall & Walpole, 1985).
One model currently being tesied in the UK is Restorative Justice Conferencing (RIC).
Restorative Jusice Conferencing i a program in which victims, offenders, and their
social supporters, ll considered t be stakeholders i the crime, meet i the presence of a

trained fucilitator, o discuss the direct and indireeteffects of the crime on al involved

partes. Offenders must not dispute that they were involved n th offense,although

offender remorse of

ident is ot considered a pre-requiste for partcipation. Court

‘authoritis, such as barrsters, magistrates, and Crown Court judges are not considered
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stakeholders in the offense, and therefore e ot required o be present at confercnces.
‘While they may be invited social supporters of victims of offenders, their rolesin the
conference are as laypersons only

The fac

tor, who follows a conference seript, prompts participants 1o express
their feelings and toask each other questions, o tha they may come 10 a better
understanding of the erime and the circumstances under which it occurred. Participants
may then negotiate an agreement n which individuals discuss ways that the offender may
reconcile the situation with the vietim, Outcome agreements may include financial
restitution to the victim,  letter of spology, community service, o promises by the
offender to attend drug rehabiliation programs, anger management courscs,ctc. The
offender must voluntarily agree to the conditions of the agrecment.

For the purposes of this study, offenders were elgible o partcipate only if they
were pleading guilly in court to an elgible offense (burglary or robbery). Conferences

were implemented at he pre-sentencing stage of the criminal justice process (.

following a guity plea in court by offenders, butprior to setencing). Facilitators were
trained police constables and outcome agrecments wil be provided o Crown Coun
judges. Judges may have chosen to ignore the contractor o implement the agrecment as
partof,or in liew o, the offender’s formal sentence. Regardiess of the formal outcome, it
i the expectation thatthe offender wil Fulfl the sgned agreement.
Restorative Justice Research in the UK
In 1999, The Home Sccretary, head of the Home Office, commissioned Lord

Justice Auld to review the state of England and Wales' cr

i justice system and




image121.png
prepare  eport on mulpl aspects of the system. I regard 0 R, Auld (2001)
recommendod the “deslopment and iplementaon of amationa] ssegy o nsure
consistnt, sppropriste and effetive e f restorative fustic echniquesacross England
and Wales” (391, Vicin's Suppor,whose formalposton has ben catioustowards
RU practices as they might b scen s using te vietim 10 sccomplish offender rienied
soul) (Davis, 1992)superted Auld's recommendaton, noting ha urher rescarch
Should be focused o incorportin RJ s  serice fo vietims.Specifialy, Vieim
Support requested rescarchon the et of R o the “raum sates” ofvitims (Victm
Support, 2001, Despite the mumerous evalutions of mult-ational restoraiv jstice
programs, none hs focuscd o this sue ths fr (Brsithwaitc, 1999, 2002 Latimer,
Dowden, & Maise, 2001; MeCold & Wachie, 2001; Umbre, Cotes, & Vos, 2000).
Crime Victim’ Post-traumatic Siress

Victm “trauma states” have boen charscerzed i the mental healt rature a5

“paychological disires.” “postcrme disress,” “psychologcal rauma,” and “post-

traumaic sress,” among other abels. These deseripions reflect a consillation of

peychoscmatic sympoms and socal impairment thathave becn found folowingerimial
victimizaton (isson & Shepherd, 1995;Fricz, Hymer, & Greenberg, 1987; Lurgio &
Resck, 1990 Rk, 1987 Mena beslthclinicians may also disgnose icims! post
rime responss s Adjusiment Disorder o Pos-raumatie Svess Disoder (PTSD)
depending upon the sevrlyofthe stresor eventand the anset, severy, and duration of

symploms (American Py

utrc Association, 1994; Rothbaum & Foa, 1993).
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who argue that for the nonce we face three tasks. First, we must reform pris-
ons, the justce system, social-control procedures, and society along the lines
of Enlightenment principles that emphasize ethical, spiritual, and material re-
juvenation so as to eliminate unnecessary forms of social domination. Second,
‘we must reclaim the ethical and practical high ground and move beyond lib-
eral reform by clearly articulating a theoretical and practical justification —
building on the works of Mathiesen, de Haan, and others — for abolishing
prisons as a primary mechanis of punishment. Finally, we must remind ot

selves that struggle is as long as history, and that the outcomes of our resis-
tance to unjust forms of social control are rarely immediately visible. Instead
of moving toward the center, it is time abolitionists aggressively move toward
the cutting edge by going beyond rhetoric and staking out firmer theoretical

ground.

NOTES

1. The discusion herederives from Habermas, ot de Haan, because de Haanlimis s is-
cussion 1 the kemel, raber than 102 complete ouline, of Habermas” posiion.

2. These figures are ilusrative and fr from precise. Some offenders commit muliple o
fenses, which skews the incarceraton i slighty upwards. However, many crimes included in
the prosecuton,conviction, and incarceration fgures, such as drug offenses, are *vitimless” and

nerally are o reported o known (0 police. Ths makes it appear as hough we are locking.
iminals”up by conlating crimes that a reprted by vitims (cither offcally of in vieimiza-
on suveys) withviemlesscrimes tat re . Subsance-abuse offnses e the overwhelming
cause for the increas of bot federal an stte peison and il populatons. One can quibble over
clssificaton and calculaion, but the point remains tat fow siousoffeners are inprison.

3. The debats with feniniss who argue for harsh semences for crins of violence aganst
‘women e especially contentious, However, we must ot retrat from spplyin the same sandards
10 hese a 10 ] cther offenses by aking not How we punish,but rahe how we a1 1 espond.
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Postraumatic stress disorder is

isgnosis made by mentalhealih
profesional o describe pathological reactons o psychologicaly traumaic evens.
Diagnosis i based on criteia presentedin the Diagnostic and Statstical Manual of
Mental Disorders. According 1 the DSM-1V, a psychologicaly traumati event i one (3
i which a person has experienced, witnessed or becn confronied with an event o actual
ortreatened deth o serious njry o himsel or othersand (1) emotionl esponses o
e eventinludd fear, hlpless, and horror (Amercan Psychological Assciation, 1994).
Symptoms of PTSID inlude re-experiencing the trumatic event or horifing elements of
it imrusive thoughts): avoidance of thought,fclings,places, people, and oer stimuli

associated with the event; emotional nurmbing: and symptoms of increased arousal

(American Psychiaric Association, 1994; Fon, Keane, & Friedman, 2000). Of all the

‘symptom clusters associated with PTSD, only the intrusive symptoms are unique to the

diagnosis of PTSD (Breslau & Davis, 1987; O'Brien, 1998). Other symptoms of PTSD
may also be characteristic of other mentl disorders, such as generalized ansicty disorder,
depression and phobie disorders (Breslau & Davis, 1987). PTSD s responsibl for a
variety of adverse life course consequences such as work impairment, school fulure,
teenage childbearing, marital instabiliy, somatic complaints, decreased qualty oflife,
negative body image, and social dysfunction (sce review: Kessler, 2000),
Horowitz and co-authors caution that less extreme lif events that are not covered
by the criterion A defiition can also produce post raumatic siress resctions (Horowiz,

Weiss, & Marmar, 1987). Notal traumatized individuals will meet “ful” PTSD

diagnostic criteria, with some only suffring from components of the diagnosis, which
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has been labeled “parial”or “subthreshold” PTSD (Mylle & Maes, 2004; Stein, Walker,
Hazen, & Forde, 1997).It has also been indicated that partial PTSD symptoms have been
Known to functionally impair individuls at clinically meaningful levels comparable to
that of “full” PTSD (Johnson, Zifnik, & Zimmerman, 2003; Sein, Walker, Hazen,
Forde, 1997; Zlotnick, Franklin, & Zimmerman, 2002). Given the range of psychological
distrss expected within the sample of burglary and robbery victims, this investgation
focused on post traumalic siress symploms (PTSS) of erime vietms, since it was
expected that only a subset would qualify for PTSD diagnosi. A table of the dingnostic
crteria for posttraumaic stvess disorder and the operationalization of the constructs are:
presented at the end of Chapter One.

Factors Influcncing the Development of Post-traumatic Stress Symptoms

A variety ofrisk factors has been found o predict the developmen of post-
traumatic siress symploms across psychologically traumatized populations. Evidence has

indicated that maladapiive cognitions such as blaming oneself, blaming others, and

ruminating over “why did this happen o me?” can negatively impact victims recovery
from erime (Frazicr, 1990; Janoff-Bulman, 1985a; Meyer & Taylor, 1986), While a
substanial body of tis escarch has been focused on sexual assault survivors, generally a
more traumatic offense type than burglary o robbery (Brewin, Andrevws, & Valentine,
2000), the negative impact o such cogaitions on PTSS has also been found in burglary
‘and robbery victims, s well a residential fire survivors (Keane t al,, 2002).

In  study of the impactof 10 potentially traumatic events on a sample of 1,000

adults,rates for current PTSD (proportion of the sample interviewed mecting PTSD.
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crteria atinterview) have been found to be comparable between crime victims (robbery)
(6%) and fire survivors (6.4%), more so then robbery and physical assaul (13.3%) or
‘sexual assault vietims (13.6%) (athough sgnificanc tests were not conducted) (Norris.
1992). Therefore, a model for understanding the development of PTSS was based on the
findings of resdential fie survivors. Keane et al"s (2002) rescarch on residential fire:
‘survivors indicated that asking oneself “why did this happen to me?”", self-blame, and
blaming others were predicative of greater distres following residential fie than those.
who did not make those atributions, Three meta-analyses (Brewin, Andrews, &
Valentine, 2000; Ozer, Best, Lipsey, & Weiss, 2003; Weaver & Clum, 1995) of pre-
rauma, pert-trauma, and posttrauma isk factors also indicated that peri-iraumatic
experiences (psychological rauma severity)significanty affect the development and
persistence of PSS,

“Time elapsed since the commission of crime has lso been found 1 influence post-
traumatie sress symptoms. While emotional and psychological consequences of rime.
‘may remit for many individuals over time, a subset of vitims will be chronically affected
by psychosomatic symptoms. Violent eime as a more severe offense type (namely, one:
in which a vitim has a greater likelihood of experiencing a psychologicaly traumatic
exent as defined by the DSM-IV) than property crime has been shown (0 lead 0 a greater
incidence of persistent PTSD symptoms. However, both types of crime vietim groups

have experienced sustained distress symploms (D

s & Fricdman, 1985; Norrs &
Kaniasty, 1994).
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‘The incomplete processing of  traumatic experience i proposed to lead 10 post-
traumatic sress disorder (Foa, Steketee, & Rothbaum, 1989). Restorative justice has been
described as an “emotional process” (Marshall & Merry, 1990, p.183) that has been
found to provide “emotional resoration” for crime victims (Strang. 2002). Emotional
restoration, while ot explicty defined, has been implicitly conceptualized as vietims
satisfactory resoluton of emotional and psychalogical dimensions of victimization.
Indicators of victim “restoration” following conferences have included declines in anger,
fear, anxiety, shame and embarrassment and inereases n self-esteem, self-respect, and
self-confidence, Forgiveness owands the offender and closure regarding the offense has
contributed to positve “restoration” outcomes (Stzang, 2000). The proposed study will
investigate the impact of RIC on crime victims' post-traumaic siess symptoms.

A helpful framework 10 rganize the variabls and make sense of crime victims™
pathological esponses t stress has been proposed by Horowitz (1976, 19864). Horowitz
described how stressful i events resut in a phasic recovery period,in which individuals
may experience intrusive and/or avoidant symploms associated with the stressful event.
Examples of intrusive symptoms include flashbacks or thoughts of the even that
spontanously pop into one’s mind. Avoidant symptoms include any behaviors that

demonstnae o

inabiliy 0 confront places, thoughts, or conversations that remind one.
of the even. These are also known as denial symptoms. For crime victims, the

development and maintenance of such symptoms had been found o be based on the

psychological trauma severity, W

Horowitz, Weiss, and Marmar (1987) have argued
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Modern criminal control systems represent one of the many cases of lost
opportunities for involving citzens in tasks thatare of immediate importance.
to them.

—Nils Chistie, “Conflits as Property”

Introduction

Restorative justice i a normative theory and a reform movement attempt-
ing to bring dialogue and reconciliation among victim, offender, and com-
munity to the center of criminal justice practice. At present there are
‘hundreds of restorative justice programs, which originated out of the experi-
ences of the victims' rights movement, neighborhood justice initiatives,
‘and mediation practices of the 19705, in the United States, handling mostly
property offenses and minor assaults committed by juveniles (Umbreit 2001).
The theoretical discourse of restorative justice i the product of criic
practitioners, active observers of the mainstream criminal justice system eager
fo communicate in practical terms with professionals open to reform ideas.
Restorative justice advocates are critical of the dominant retributive and reha-
bilitative theories of criminal justice, and they reject professional control of
the criminal justice system. Instead, they draw on diverse cultural practices
of conflct resolution that are less punitive and less professionalized, such as.
Native American circle sentencing and Maori family group conferencing, as
antidotes.

‘The theory of restorative justice draws attention to three main flaws in
the current criminal justice system. First, the current system is state-oriented
and overly procedural. The moral force behind punishment is the authority
of the state, so that crimes are conceived of as offenses against the sate, rather
than as offenses against individuals and communities. The dominant role of
state officals and professionals in the criminal justice system hinders the sat-
isfaction of vietims' needs. As the initial harm turns into a crime and runs
through the procedural rules needed to adjudicate it, the offense becomes
‘more abstracted, more alienated from the actual experiences of victim,
offender, and community. Second, the current system is punishment- and.
offender-oriented and neglects the more complex nonretributive needs of
victims, Crime undermines victims’ sense of personal autonomy and social
order, Rebuilding autonomy and trust requires more than penalizing offend-
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ers: Victims need answers as to why they wre victimized and need the
opportunity to express their emotions both to the offender and to the com-
‘munity. Third, because of ts formality and proceduralism, the current system
neglects the need for offenders to be more integrated into their communities.
Like victims, offenders are largely bystanders in their own cases. Others—
prosecutors, defense attorneys, and judges—make determinations of respon-
sibility. Relntegation requires opportunities for offenders to recognize and
accept responsibility for the harm they have caused.

‘As a solution 1o these three flaws, restorative justice advocates propose a
form of discourse that i outside regular criminal justice insttutions, free from
the domination of procedures and professionals, in which victims can com-
‘municate with offenders and offenders can acknowledge wrongdoing and
accept responsibilty. A pioneer of restorative justice, Nils Christie, offers a
village mediation session in Tanzania as exemplary:

1. The parties .. were in the center of the mom and in the center of
everyone's attention. They talked often and were cagerly listened to.
Close to them were relatives and friends who also took part, Bt they
did not take over.
‘There was also participation from the general audience with short
guestions, information, or jokes.
The judges, three local party secretaries, were extremely inactive.
‘They were bviously ignorant with regard to village matters, Al the
other people in the room were experts. They were experts on norms
as well as actions. And they crystallized norms and clarified what
had happened through participation in the procedure. (1977, 2)

S

Restorative justice takes shape in family group conferences, victim-offender
reconcilition programs, circle sentencing, and reparative boards, practices
that draw on the experience of many cultizes. All these forms of festorative
justice are voluntary, participatory, and dialogue-oriented and scek to
produce some form of mutually satisfactory resolution to a harm or conflit.

Restorative justice is increasingly relevant to the practice of criminal
justice in the United States. I the language of criminal justice professionals,
restorative justice concepts have become an inescapable part of communicat”
ing new ideas and instituting change. It is now the rare professional confer-
ence, journal, or textbook dealing with criminal justice that does not make
room for restorative justice topics. No doubt this is because restorative justice
programs have become fairly common on the ground. There are statewide
community reparative boards in Vermont, prominent city programs in
Minnesota and New York, and statutory changes in Maryland juvenile
justice programs that reflect restorative justice ideas. Other state, county, and
local governments throughout the country are experimenting with a wide
array of small-seale programs.

“As a matter of politics, restorative justice has found support among both
political liberals and political conservatives (Levrant et al. 1999). Liberals, cog-
nizant of the limits of rehabilitation but wary of retributive theories of justice,
are attracted by the humanistic, nonpunitive elements of restorative justice
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and see in these a potential for broad social change. Conservatives, seeking.
‘more justice for victims, more responsibility for offenders, and less cost
for communities, recognize the limits of contemporary criminal justice
in securing these goals and lean toward restorative justice as a promising
alternative.

‘Despite its success on the ground, restorative justice is an amalgam of
empirical expectations and normative ideals that has ye 1o be fully under-
stood. The element of community participation in restorative justice dialogue
is particularly intriguing because of its similarity to idealized accounts of
public deliberation in deliberative democratic theory. Our argument in this
paper is that restorative justice explanations of why community dialogue
renders restorative justice practices more desirable than mainstream ap-
proaches are currently marked by a tension between what we call “progres-
Sive” and “traditionalist” interpretations. In the paper’s first section, we
attempt to clarify the value of community participation in restorative justice
practices by closely examining restorative justice theory. Then, in the second
Section, we turn to the theory of deliberative democracy o provide support
for progressive interpretations of community participation. We conclude with
some thoughts on why the value of community participation needs to be
articulated with perspicuity in the public domain.

Community Participation in Restorative Justice Theory

Crime, Punishment, and the Relation between Communities and
Their Criminal Justice Systems

Crime, for advocates of restorative justice, means more than violation of
the laws of the state and more even than harm to victims. To paraphrase
Christie (1981, 11), crime is a dysfunctional way of saying something, and.
punishment, for restorative justice theorist, is an equally dysfunctional way
of answering, Crime and punishment have spillover effects on communitie:
fear and insccurity even among nonvictins, loss of wage-carning family
‘members, and weakened social tes, among others (Baker 1997, 106). Never-
theless, the idea that the community has a stake in an offense—that apart from
direct victims,  larger social network mightalso be a harmed party—is incor-
porated into mainstream criminal justice practice only in abstract, highly for-
‘malized ways (Zehr 1990). The prosecutor and judge may proclaim the voice
of the community, but apart from participation s silent jurors and, upon
request, as witnesses, community members do not, themselves, speak out in
criminal justice procéedings to address the harm an offense like shoplifting
or personal assalt has caused to a larger social network. In response to this
neglect, restorative justice proponents call for more public participation in
the criminal justice process so that the harm to community is more clearly
brought to the attention of the offender.

Yet harm to community is a notoriously vague idea, and restorative
justice theorists have not provided guiding principies for determining legiti-
‘mate communal harms (von Hirsch 1998, 675). In addition, the simple fact
that a criminal offense spills over to affect, indirectly, a larger group does not
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explain swhy that larger group must represent itself in the criminal justice
system, Just as modernity has brought division of labor to many social tasks,
it may be a reasonable trade-offfor efficiency that a formal representative
such as prosecutor or judge addesses communal harms. Because in many
jurisdictions both prosecutor and judge are held accountable to the public
through clections, the communities have opportunities for making sure the
indirecteffects of crime are acknowledged i court. The restorative justicecri-
tique of the status quo, therefore,is best scen not mercly as an argument for
more attention to community harm, but as a cal to change the rclationship
betuween communitie and their criminal justice systems. More particularly,
restorative justice calls for a shift in the “essential role of the ciizen from
service rcipient to decision maker with a stake in what services are provided
and how they are delivered, a focus o how the community can be an active
participant and resource rather than a “client” of professional services
(Bazemore 1998, 34). Rather than the general claim that “commual harm”
needs tobe addressed, e, the bestreasons for public participation are more
precise reasons that link community participation to a better funclioning
criminal justice system or som other beneit 1o the community.

Restorative ustice advocates offr three more precise reasons for partic-
pation, most frequently expressed in the context of criticsm of mainstream
criminal justce practces. Restorativ justice critic-practitioners, pointing to
professionalism, proceduralism, and the social dstance between the agents
and institutions of the criminal fustice system and the communities it serves,
argue that the lack of public partcipation causes criminal jusice procedures.
o be ineffecive at delerring crime, “restoring” victims, and reintegrating
offenders; to undermine community authority and selfgovernance; and to
exacerbate public fears and misinformation. So, expressed positively and in
the spirit of reconstructing criminal justice practice, we find the following,
reasons for participation:

« Efficacy: Laypeople are better than criminal justice professionals at certain
key tasks, such as reprobation and reintegration of offenders and com-
‘municating sympathy for victims.

« Empouerment: The more the public paricipates, the more it takes back the
authority for social control ceded to the state.

« Education: By participating, people leam more about offenders and
victims and the criminal justice system, learn more about their own social
norms, and may come (o have more rational demands on the criminal

justice system.

Most restorative justice advocates hold all of these to be reasons for more
community involvement in criminal justice practice but differ, 2s we will
iscover, on how these reasons are to be interpreted. It is this interpretive
wriggle room that allows restorative justice to be a platform shared by both
politcal liberals, who agree with the progressive interpretations of these
zeasons, and political conservalives, who side with the more traditionalist
interpretations.
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Efficacy: The Strengths of Informal Social Control

‘The effcacy argument is based on the strengths of “informal” as opposed.
‘o “formal” socialcontrol. For restorative justice advocates, the informal mon-
toring of criminal activity has deterrence effects unmatched by the formal
etforts of the police. Community members have a beltr sense of who is doing
what, when, and where in their neighborhoods. In addition, ciizens can be
‘mor intrusive into their own lives than can stale offcals. They are 2 “more
poswerful agent of social control, i for no other reason than the fact that
parents, teachers, or neighbors provide a level of surveillance that can never
be matched by the police in a fee, democratic society” (Clear and Karp 1999,
18). “Uncle Harrys” who can take car keys away from an alcohol-abusing.
friend or relative for a weck or a month or a year have at their disposal “a
‘more plural range of incapaciative keys they can turn than a prison guard
who can turn just one key” (Braithuwaite 1999, 67). Social intimates also have
many other informal sanctions beside incapacitative ones, such as social
ostracism.

In addition to deterrence effects, public partiipation produces positve
effects on offenders and vietims. Though restorative ustice advocates do not
want to focus narrowly on offenders, something they see as a flaw of main-
stream criminal justice practice, they do have high hopes for transforming
offender atitudes through face-Lo-face dialogue with victims and community
‘members. In restorative justice programs community members are thought
‘o represent social mores violated by offenders. They “speak the same lan-
fuage” as the offender and are therefore thought to communicate disapproval
better than crimial justice professionals, who might be seen as “part of the
system.”" As John Braithwaite (1999) puts this point, "t is not the shame of
police or judges or newspapers that s most abie to get through 1o us; it is
Shame in the eyes of those we respect and trust” (40). Such reprobative effects
of public partcipation e seen as good for victims as well, since in shaming
an offender the community s standing with the vict, eaffirming the wrong
done by the offender and reaffiming the moral order of the community
Merely dyadic communication betsween victim and offender i less powerful
for affirming that the victim did not deserve to be harmed and treated as less
than an equal. Public support of the victi's perspective, then, shors up the
victim's fractured sense of socal order.

Public reprobation puts pressure on offenders to recognize the harm.
inflicted by their actions, acknowledge responsibility, and distance them-
selves in productive way from their actions. As important, eprobation is o
be accompanied by reintegration, something members of the public are again
scen as better able to_perform than professionals (Braithwaite 1999, 40)
Successful resolution for offenders means joining the victims in critcizing
criminal actvity. Expressions of eprobation are folowed by “gesturesof eac.
ceptance into the community of av-abiding ctizens, These gestures of eac-
ceptance will vary from a simple smile expressing forgiveness and love to
quite formal ceremonies to decertify the offender 35 deviant” (Braithwaite
1989, 55). This s a tricky business indeed, since for public reprobation and
reintegeation to be effective, offenders must fecl they have a stake in the
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community and belong to the social order (Clear and Karp 1999, 118-19). So
community members must keep in mind, even when they are reprobative,
that the offender is to be treated as a member of community who has
violated its norms only temporarily. Though this mode of communication is
quite dlearly complex; restorative justice advocates see laypersons as better
able to accomplish it than professionalized members of the criminal justice
system.

Empowerment: Community-Building through Public Participation

A second virtue of public participation in criminal justice practice is its
effect on strengthening communities. By being included in a restorative
justice program, “the community is given a forum through which it can exer-
cise its responsibility for ts members rather than suffer crime passively and

irely upon the coercive power of the state for protection and
(Schwegert 199, 53, When the public s more involve n the cim-
justice system, people meet one another, neighbors are no longer
strangers, and informal social control is increased. Seen this way, empower-
ment s an inirect g produced by partcipation justas disempowerment
isan indirect evil produced by criminal justice professionalism. Participation
ideall strengthens the social ies that empower community members o deter
crime and shame and reintegrate offenders. Though this is a circular argu-
‘ment, it is neither vicious nor sociologically implausible. People do learn’
doing, and over time, community members might realize a source of pride in
their ability tosolve social problems, something that might,in turn, help them
Salve those problems.

‘Some restorative justice theorists also see emposwerment as good for its
own sake—the good of self-government, independent of any indirect effect
on deterrence, recidivism, or victim satisfaction. Scen this way, restorative
justice programs are something like small experiments in direct and deliber-
ative democracy.’ Though restorative justice proceedings deal with local
issues and are quite narrowly focused on individual criminal acts, they do
link to macro-level social relations and general ssues of democratic politcs.
Participation at the local community level in restorative justice procecdings
can help citizens address the pieces of larger social problems that intersect
with the criminal act being discussed. Braithwaite (1999) writes, “1 have
Known restorative justice conferences where supporters of  boy offender and
a girl victim of a sexual assault agreed to work together to confront a culture
of exploitative masculinity in an Australian school that unjustly characterized
the girl as ‘geting what she asked for'” (37). Partcipation in criminal justice
proceedings like restorative justice conferences can also school people in
broader democratic competencies' By taking some responsibilty for crime
control, people become better democratic citizens, something that has posi-
live effects in social domains other than criminal justce.

Whether empowerment is a direct or indirect good, as a reason Support-
ing public participation in the criminal justice process, it is an important
element of restorative justice theory. One chief criticism of restorative justice
by hardheadied realists i that community-based approaches may work only
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in places with low violent-crime rates and high levels of social trust and com-
‘munal feeling* Critics point out that restorative justice may have a role to
play in countries like New Zealand and Australia, and in states like Vermont,
‘where indeed it has flourished, but not in places where community is frac-
tured and crime rates are high. The possible empowerment effects of public
participation give restorative justice advocates a way of responding o this
charge. Restorative justice does not presuppose “a geographical community
that may ot exist” but “looks for community on many and any bases”
(Braithwaite 2000, 122). If communities are simply where people come
together to resolve social problems, then restorative justice procedures can be
Said to build community and depend upon community ties—albeit under
development—at the same time.

Education: Affirmation and Development of Social Norms
through Participation

Like empowerment effect, the educational effects of participation in
restorative justice programs are other frequently understated links in the
larger argument, which tends to emphasize efficacy effects as the strongest
reasons for implementing restorative justice programs. Yet a core restorative.
justice critique of mainstream criminal justice practice is that it is overly ret-
ributive and punitive. Though not formally analyzed, this critique poins to
the motivations behind designating an act @ crime and attaching a punish-
‘ment to it As Joel Feinberg (1970) has noted (though not endorsed), “pun-
ishment generally expresses more than judgments of disapproval; it is also a
symbolic way of getting back at the criminal, of expressing a kind of vindic-
tive resentment” (100)." Punishment relieves relributive sentimens that nat-
urally arise from the relations of dominance inherent in much crime (Murphy
1968). Even f natural, however, retributive sentiments can produce seriously
flawed criminal justice policy: For restorative justice thinkers, contemporary.
‘methods and justifications of punishment are rooted in burcaucratically
resilient professional practices and in natural, understandable, but ultimately.
dysfunctional public sentiments about crime and criminals (Zehr 1990, 56-59,
195)

Restorative justice theorists have two different ways of understanding
‘what the public learns from participation in restorative justice proceedings
On one interpretation, the public learns what it has already known all along,
‘namely, that it has certain constant standards of behavior.' Through partic-
pation, then, communitis reaffirm their normative orders. On another inter-
prelation, the public modifies ts standards and changes its normative order
o be more rational, more inclusive, or more effective” Though these seem
ke exclusive interpretations, many restorative justce thinkers hold both at
the same time."” One way to explain how these different views can be held
simultancously s to say that restorative justice theorists see participation as
‘having moral education effects, meaning that the community learns about
both the strengths and weaknesses of its own moral resources. As Francis
Schweigert puts it, “all have a stake in learning ways of interacting that
‘will einforce positive behavior and attitudes and reduce harmiul behavior.
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Ultimately, the educative aim of criminal justice is to achieve more resilient
and peacaful communities” (1999, 33).

Different views of educative efects are harder to reconcile if emphasis is
placed on the public’s becoming less retributive and more rational about
crime, criminals, and conflict resolution—"more rational” meaning in this
case “more self-aware and deliberate about criminal justice policy choices.”
Strong versions of each interprelation are incompatibl. If the public needs
o learn to be less punitive and more rational, then the educative cfects of
restorative justice proceedings cannot simply be matters of reafirming com-
‘munity norms. What Chsisie (1977) writes about the need (o stage "a politi
caldebate in the court” 8 i diffcul o square with raditionalist confidence
in the moral order. The “competency development” Todd Clear and David
Karp (1999) think mainstream commiity members require {0 “overcome the
templation o exclude deviants from their midst” (110) would be hard indeed
under conditions designed merely to resurrec, affirm, and apply community
standards. So those restorative justice theorists worried about "othering” and
exclusion swould resiststrongly the idea that expression of unreconstructed
social moraliy, ke “get tough” legislation, would be good in and of iselfas
an exercise in norm affirmation.

Traditonalist versus Progresive nterpretationsof the
Me ose of Community Participation in t
Moesing end Propuseof ity Participat

‘Though most striking in the restorative justice understanding of moral
education, interpretive differences mark the understanding of efficacy and
empowerment as well. Under the traditionalist view, the source of commu-
nity volunteers' efficacy is their membership in a moral order external to a
forum of restorative justice. By contrast, under a more progressive interpre-
tation, efficacy flows from the volunteers' social ties and relationships—
including their relationships, as ciizen-strangers, with all members of their
community—which become imbued with meaning in such forums. As for
empowerment of communities through participation in restorative justice,
this too can be understood in very different ways. Traditionalists conceive
the ends or purposes of empowerment quite narrowly, as focusing on crime
control and response, while progressives see empowerment broadly, as con-
tributing to a civie responsibility and competence that can be useful in many
different domains of democratic politcs.

1t will not do simply to characterize these interpretive differences as
“liberal” and “conservative.” Thoughit s fairly clear that most iberals would
favor progressive interpretations as good reasons for supporting restorative
justice programs and most conservatives would favor traditionalist inter-
pretations, the “liberal” and “conservative” labels distract from some of the
nonideological, or more general theoretical, grounds of these interpretive dif-
ferences. " The terms “traditionalist” and “progressive” are better sited, then,
for labeling these differences.

“Traditionalist” and “progressive” are ideal-typic categories; we have not
encountered any perfectly traditionalist or perfecly progressive restorative
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justice advocate. In a number of instances and circumstances, this is not sel-
contradictory. One can see, for example, community participation as a form.
of education that both affirms and clariies social norms if there i  consen-
sus that those norms are coherent and desirable. But if we suspect that our
‘community’s dominant way of thinking about crime and crime control is
faulty, then we would wish to move beyond alfirmation and clarifcation to.
seek change. As for crime, racial and sexual offenses in particular raise ques-
tions about dominant community views that might need to be challenged (o
successfully discourage offenders." As for crime control, the so-called zero-
tolerance and three-strikes policies of some states raise questions about
‘whether dominant community views about deferrence are coherent and
desirable.

A number of more general theoretical fault lines concerning the meaning
of community and the ultimate purpose of community-based justice separate
traditionalists from progressives and help explain their interpretive dif-
ferences over the meaning and purpose of community participation. Is
‘community a fixed and timeless source of norms and standands? Oris it con-
structed and dynamic, something that changes in response to new demands?
Are communities,if they are to be considered communities, relatively homo-
gencousin their values and cultural practices? Or must communites actively.
‘and self-consciously forge connections, given significant differences in values.
or cultural practices among_community members? Is restorative justice
‘merely the means for better crime control and response outcomes for victims,
offenders, and communities? Or would a truly restorative justice be a part of
a broader social movement for greater participation and greater justice i all
domains of collective lfe?

Many of the characteristic images found in restorative justice lterature:
and program desciptions seem to depend upon the more tradtionalist ways
of understanding restorative justice.” But the theory itself and, our particu-
Iar concern in this paper, the value of the efficacy, empowerment, and educa-
tive effects of public participation in the theory do not. One thing we hope (o
show in the next section is that the account of public deliberation found in
contemporary democratic theory gives support or the progressive strands of
restorative justice theory.

Public Deliberation: Restorative Justice and Contempor:
Demmoeate ooty il

‘The idea that the best response to crime is a form of value-oriented, par-
ticipatory, and transformative public dialogue has much in common with
recent work in democratic theory. Some restorative justice theorists even
explicitly link their ideas to this other lterature (e.g, Braithwaite 1999). Delib-
erative democrats, though concerned with broader collective decision
‘making, are quite similar to advocates of restorative justice in criticizing
‘mainstream procedural and professionalized politcs as ineffective at resoly.
ing social conflicts, s disempowering, and as unreflective. And there are close.
resemblances between restorative justice ideals and the deliberative democ-
ratic ideals of public participation and reasoned, valuc-oriented debate in
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politcal forums. There are also important differences between these theories,
in guiding assumptions and also in the level of analysis. Such similarities and
differences help us clarify the value of community participation in restora-
tive justice.

Shared Goals: Transformation through Value-Oriented Dialogue
Outside State Institutions

Ideal public deliberation in both theories is to be transformative, though
as we will see, the goals deliberative democrats have for transformation have
much more in common with progressive than with traditionalist views of
restorative justice. Deliberative democrats believe that in modern politics,
citizens have become bystanders to collective decisions that affect them and
have become distanced from one another, Because of this distance, opportu-
nities for advancing public goods diminish. Citizens in_contemporary
“soundbite” democracy are less aware of others’ lives and less engaged in
social practices that would allow them to learn about how others different
from them in class, region, and race are affected by collective decisions.’ In
response, deliberative democrats believe participants in public dialogue
should take seriously the reasons and values behind their opponens’ posi-
tions, seek to foster a public perspective on issues, and reflect more carelully
and critcally on their own nterests.

Public deliberation done well can transform in a number of ways. Because
deliberation provides information about possible policy outcomes and about
the preferences and reasons of others, certain incoherent or otherwise irra-
tional preferences can be avoided. Because deliberation with others forces a
confrontation of reasons, certain repugnant or selfish preferences are dis-
couraged. Deliberative democrats, like restorative justice theorists, do not
expect altruism or other radical changes in human motivation. Nor do they
believe in any sort of obvious “public good” toward which all rational beings
‘mustincline. But they both expect “the forceless force of the belter argument”
and appreciation for the reasons of others to mold attitudes and behaviors.
‘And they both believe that wellstructured public forums can help initially
disinclined people feel the forceless force.

Both restorative justice advocates and deliberative democrats are wary of
the state. Public participation is, deally, to be outside of state authority and,
at the very least, Lo be free of the dominant voice of state officias. In Jirgen
Habermas's (1996) vision of ideal deliberation, public discourse s to be held
in the “wild public sphere,” unaccountable to the rules and procedures of the
“formal public sphere” of legislatures. James Fishkin (1991, 1995) has theo-
rized and administered public deliberation as a random national sample of
citizens gathered together outside of hierarchies and formal procedures.
Fishkin's group is given information and opportunities to discuss policy
isstues with experts and political actors, but its deliberations are not directed
by those experts and actors. As with restorative justice dialogue, public delib-
eration of this sort s thought to give more authentic voice to the interests and
values of participants than what would ordinarily happen through politicians
or policy professionals.
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PREFACE

THis BOOK ARGUES for the continuity of a chief theoretical pathway
from classic sociology to the present. Durkheim launched sociology on
a high theoretical level by providing an explanation for some of the
most central questions: what produces social membershin, moral be
, and the ideas with which people communicate and think. The
kev is that these are linked together by the same mechanism: ideas are
symbols of group membership, and thus culture is zenerated by the
moral—which is to say emotional—patterns of social interaction. But
whereas Durkheim is usually interpreted, and subjected to eriticism,
as a global theory of the moral integration of an entire society, I inter
the theory throusth the eyes of Erving Goffman and the microsoci
movement; that s to say, in the spirit of symbolic interaction,
ethnomethodology, social constructionism, and sociology of emotions.
In their spirit, however, not the letter, since I put the ritual mechanism
at the center and try to show how it makes maximal explanatory
power out of the insights of these micro-sociological perspectives.
Starting with a Durkheimian mechanism, we can see how variations
in the intensity of rituals lead to variations in social membership pat
and the ideas that accompany them; all this takes place not on
the global level of a “society” in the large sense but as memberships
that are local, sometimes ephemeral, stratified, and conflictual.
1.do not insist on the letter of Durkheim or Goffman either, but on
the fruitfulness of what we can do with these ideas for theorizing a
social world of flux and variation. Chapter 1 sketches the intellectual
history of the social theory of ritual, with an eye to disencumbering
what is most useful in the Durkheim tradition, from interpretations
that have grown up around it like vines upon old trees in the jungle.
Once having disentangled it, | amalgamate it with what is most useful
in radical microsociology. Here Goffman is a pathbreaker, but 1 do
some disentangling, 100, to separate out what parts of Goffman are
most useful for the current project.
Chapter 2 presents my formulation of the theoretical model, which
I call by Goffman’s term, interaction ritual (for short, IR). Since termi
accretions are hard to slough off, we are not necessarily con
to calling it by this term. We could call it, more generically, the
‘mutual-focus / emotional-entrainment mechanism. It is a model of in
uations varying along those two dimensions—how much
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mutual focus of attention occurs, and how much emotional entrain
builds up among the participants. Where mutual focus and en
become intense, self-reinforcing feedback processes generate
moments of compelling emotional experience. These in turn become
motivational magnets and moments of cultural significance, experi
where culture is created, denigrated, or reinforced. I illustrate the
process of creating svmbols by analyzing a first-hand video recording
of the creation of new national symbols during the catastrophe of 9/
11/2001. Rituals create symbols in first-order, face-to-face interaction,
which constitutes the starting point in an array of further second and
third-order circuits in which symbols can be recirculated. Once infused
with situational emotion, symbols can be circulated through networks
of conversation, and internalized as thinking within the individual cir
of the mind. Ultimately the intensity of human concern with sym
., ranging, from enthusiastic and obsessive to bored and alienated,
depends upon periodic repetition of IRs; how meaningful these recir
symbols are depends on what level of emotional intensi
reached in the first-order social encounters in which those symbols are
used. Since we are often confronted with svmbols apart from the inter
context that determines how alive they are, I offer some rules
for unraveling symbols by tracing them back to the interactional situa
in which they acquire what emotional significance they have, and
then through their recycling in conversational networks and solitary
experience.

Chapters 3 through 5 examine the implications of the IR mechanism
Chapter 3 presents an interactional theory of emotions. It emphasizes
the differences among the specific emotions as conventionally recog

joy; fear, etc —and the social emotion par excellence that

1 call emotional energy, or EE. Durkheim noted that a successfi

akes the individual participant feel strong, confident

s o take the initiative. Part of the collective effervescence of a
highly focused, emotionally entrained interaction is apportioned to the
individuals, who come away from the situation carrying the group
emotion fora time in their bodies. Conversely, a weak or failed
social ritual lowers the confidence and initiative of participants—it
lowers their EE—as does being i the position of an outsider or victim
who is emotionally battered by someone else’s interaction ritual that
does not allow one inside. An interaction ritual is an emotion trans
, taking some emotions as ingredients, and turning them into
other emotions as outcomes. Short-term situational emotions carry
across situations, in the form of emotional energy, with its hidden reso
of group membership, setting up chains of interaction rituals
over time. Membership and its boundaries, solidarity, high and low
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emotional energy these features work together Hence the stratifica

of interaction—interacting with people whe are higher or lower

in power, and interacting from a position of status acceptance o rejec

each individual a jolt, upward or downward, to their level

Of EE. Social structure, viewed up close as a chain of interactional situa

s an ongoing process of stratifying individuals by their ema
energy,

Privilege and power is not simplv a result of unequal material and
cultural resources. It is a flow of emotional energy across situations
that makes some individuals more impressive, more attractive or dom

1 the same situational flow puts other persons in their shadow,
narrowing, their sources of EE to the alternatives of participating as
followers or being relegated passively to the sidelines. Social domi

it takes the form of leadership, popularity, intellectual

innovativeness, or physical aggressiveness—is often acceded to by oth

who encounter such a person, because it occurs through emational
processes that pump some individuals up while depressing others

Chapter 4 shows how IR produce the flow of motivation from situa

10 situation. | widen IR theory so as to predict what will happen
as individuals steer from one situation to another, bv borrowine con

from rational choice theory. Some social theorists may find the
mixture uncomfortable or even heretical. On the face of it, the image
of the calculating self-interested individual seems at odds with the
Durkheimian micro-collectivity with its moral solidarity. My rationale
is that rational choice theory is not really a model of situational interac

.+ but a meso-level theory of what individuals will do over the me

run of situations over a period of time. Choice implies workine
out alternatives, and in real lfe these present themselves gradually and
through experience over a series of occasions. The anomalies of ratio
choice analysis arise because individuals in micro-situations do not
calculate very well the range of alternatives hypothetically available to
them; but calculation is not what is most useful in this model, but
rather the propensity of individuals to drift, consciouslv or uncon-
. toward those situations where there is the greatest pavoff of
benefits over costs. Humans are not very good at calculating costs and
benefits, but they feel their way toward goals because they can judge
everything subconsciously by its contribution to a fundamental mo-
: seeking maximal emotional energy in interaction rituals.

The aggregate of situations can be regarded as a market for interac.

rituals. The concept is not so startling if we recall the familiar so-

concept of a marriage market. Consider also its extension to
the concept of sexual-preference markets (.. competitive matchups in
a pool of available potential partners for short-term sexual and
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tic relationships, subdivided by heterosexual and homosexual markets,
and so on), and the notion of the market dynamics of friendship forma
. Thus we may conceive of all IR as a market. I do not mean this
formulation to be offensive to people’s humanistic sensibilities; people
who seek romantic partners or make close friends are often genuinely
committed to these relationships; they feel at home inside a common
horizon of cultural experience; and they share positive emotions in an
unselfconscious, noncalculating way. But these are micro-level con
of these interactions; the market aspect comes in at the meso-
. the aggregate of interactions among which individuals implicitly
or exlicitly choose. Not everyone can be lovers or close friends with
everyone else, and the range of who is available and who has already
commited themselves to someone else will have an inescapable effect
on even the most romantic.

What I call IR chains is a model of motivation that pulls and pushes
individuals from situation to situation, steered by the market-like pat
of how each participant’s stock of social resources—their EE and
their membership svmbols (or cultural capital) accumulated in previ
IRs—meshes with those of each person they encounter. The degree
to which these elements mesh makes up the ingredients for what kind
of IR will happen when these persons meet. The relative degree of
emotional intensity that each IR reaches is implicitly compared with
other IRs within those persons’ social horizons, drawing individuals
to social situations where they feel more emotionally involved, and
away from other interactions that have a lower emotional magnetism
or an emotional repulsion. The market for EE in IRs thus is an over
mechanism motivating individuals as they move through the

IR chains that make up their lives.
What [ have done here is to give a theory of individuals' motivation
based on where thev are located at any moment in time in the aggre
of IR chains that makes up their market of possible social relation
.. We can also turn this picture around to see it from another angle.
Instead of focusing on the individual, we can look at the structuring
of an entire social arena or institution as a linkage of IR chains The
institution that I have in mind here is the economy in the narrow sense
of the term: that is, markets for labor, goods, and financial instruments
(for short, “material markets”). According to the well-known theory in
economic sociology, material markets are embedded in relations of so
trust and imolicit rules of the game. | translate this into a situation
fluctuating pattern. What economic sociologists treat rather ab
as “trust” is not a static element nor merely a backsround that
sets up the arena for the economic game but upon which economic
motives provide the dvnamics of action. What we think of as “social
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in fact in the center of economic action. Any successful
IRs produce moral solidarity, which is another word for “trust” but
the IR chain produces more than trust, since the full-scale process of
individual motivation is generated in IR chains. The mechanism is the
same whether these chains are focused on material economic activities
or on purely sociable relationships. EE-seeking is the master motive
across all institutional arenas; and thus it is the IRs that generate dif

levels of EE in economic life that set the motivation to work at
a level of intensity ranging from enthusiastically to slacklv; to engage
in entrepreneurship or shy away from it; to join in a wave of invest

or to pull one’s money and one’s emotional attention away from
financial markets.

There is no sharp break between material markets and the market
for emotional payoffs in IRs; these are all motivated by EE-seekine, Of
course, participating in the material market is often less enthusiast
than constrained and perfunctory, making ends meet rather than posi

secking high emotional experiences. As hard-bitten realists
would say, people work not for rituals but because thev need material
Roods to survive, My counterargument is that social motivation deter
even when people want to survive, as well as more normally
what they want material goods for. Variations in intensity of economic
action are determined from the side of variations in social motivation.
The material market is motivated by demand for material goods be
material resources are among the ingredients needed to produce
intense IR experiences. There are feedback loobs between the material
economy and the economy of rituals; each is a necessary input into the.
other. In Max Weber’s version, the intensity of motivation for a particu
kind of religious experience drove the expansion of modern cavital
- In my generalization of this line of argument, the entire social
marketplace for IR is what drives the motivation to
work, produce, invest, and consume in the material market. At the
level of general theory, it is impossible to explain human behavior by
separate spheres of motivation without a common denominator
among them, since that would leave no way of choosing among them
in concrete situations. The theoretical solution is to conceive of the
market for high-intensity IRs and the market for material goods as uni
 one flowing into the other. Although we cannot get from material
motivations to deriving social motivations, we can unify these realms
from the social rather than the material side.

Chapter 5 rounds out the applications of the basic IR mechanism
with a theory of thinking. The central point is that IRs charge up ideas
with varying degrees of membership significance by marking them
with differing amounts of EE. Some ideas are therefore casier to think
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with than others—for particular individuals in a particular situation
located in a chain of situations. Such ideas spring to the mind, or flow
trippingly on the tongue, whereas other ideas are less attracted into
the interaction, or even excluded from it by a tacit social barrier. Think-
ing is an internalized conversation—a theoretical point familiar from
George Herbert Mead—and thus we can trace the inner linkages of
ideas from external conversations through internal conversations and
back out. This tracing is easiest to do empirically in the thinking of
intellectuals, since we know more about their social networks with
other intellectuals, and about the inner thinking that became external-
ized in their writing. From this entry point, the chapter moves on to
forms of thinking that are only quasi-verbal, as well as verbal incanta-
tions and internal rituals that make inner selves so often different from
outer selves. I offer examples, inspired by conversation analysis, of
how to study internalized conversation empirically. The chapter draws
considerably on the symbolic interactionist tradition, ranging from the
classics to contemporary analyses by Jonathan Turner, Norbert Wiley,
Thomas Scheff, and Jack Katz, among others. It concludes, neverthe-
less, that Mead’s metaphors of the parts of the self (I, me, Generalized
Other) can be replaced by a more processual model of the focus of at-
tention and flow of energy in internalized interaction rituals.

Part IT applies the general theory to specialized and historically lo-
cated areas of social life. Chapter 6 is a theory of sexual interaction,
treated micro-empirically: that is to say, what people actually do in
erotic situations. It is not, first and foremost, a theory of what cultural
‘meanings about sex exist in a culture, nor does it stay on the level of
what statistical aggregate of sexual actions individuals perform with
‘what degree of frequency; it is instead a theory of what kind of interac-
tion actually happens when people have sex. What this is might seem
obvious, but when examined sociologically large alternatives of inter-
pretation open up. What people actually do, and what they find eroti-
cally stimulating, cannot be explained by individual motives of plea-
sure-seeking; what practices are considered sexual and what body
zones become erotic targets are both historically and situationally vari-
able. The erotic symbolism of the body is constructed by the focus and
intensity of interaction rituals. The baseline form of erotic action—sex-
ual intercourse—fits the IR model very closely. No wonder: sexual in-
tercourse is an archetypal high point of mutual entrainment and collec-
tive effervesence, creating the most primitive form of solidarity and
the most immediate standards of morality; the interlocking feelings of
love and sexual possession are a ritually very tight membership in a
group usually of size two.
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On this baseline model, I show how nongenital sexual targets are
constructed as they become the focus of attention in erotic IRs. Sexual
ritual can also take forms that have relatively low solidarity among,
the participants—sex that is selfish, coerced, or otherwise not oriented
toward membership with the partner of the moment, But these forms
of sex do not escape social explanation: these are forms of sexual action
in which the focus of attention is not so much local but in another
arena, not on the relationship between the individual love-makers but
on the larger scenes of erotic negotiation and display in which thev
seek membership and prestige. The micro-level of sexual interaction is
shaped within a larger arena, a concatenation of IR chains, I illustrate
this with the historical changes in the places where sexual negotiating
and sexual carousing have taken place during the twentieth century,
and in the array of practices that have thereby become eroticized.
Among other things that can be explained in this way are the growth
of distinetively modern forms of homosexuality.

Chapter 7 offers a micro-sociological view of stratification in the late
twentieth and early twenty-first centuries. I describe stratification as
seen from below, from the angle of the situations in which inequality
actually is acted out. This micro-empirical view matches up, eventu

. with the Weberian scheme of economic class, status group, and
political power; but instead of taking these as macro-structures that
can be grasped in their aggregate, statistical form, it shows how they.
can be recast in terms of the dvnamics of evervday life. In our historical
times, immediate social experience has come loose from the categorical
identities of macro-stratification, giving greater weight to the dynamics
of ¢ tuational stratification. The changing distribution of resources for
staging interaction rituals, and the changing conditions that once com

people to be audiences for stratified rituals and now enable
them to evade them, explain how this evaporation of deference rituals
has come about.

Chapter 8 takes up a set of minor rituals that are carried out in pri

and in leisure situations, off duty from serious occasions. Such
rituals have their historical ups and downs, which gives us an oppor
to look at the changing social ingredients that have gone into
constructing these little rituals of privacy and sociability. Erving Goff
pioneered the study of such rituals, but as a pioneer he was too
concerned with showins their general properties to pay attention to
how they have changed historically. Ironically, he wrote just at the time
that a massive shift in the rituals of everyday life was going on: the
collapse of formally polite, overtly stratified boundary-marking ritu

. which observers of the 1960s sometimes called the rise of the
“counterculture” and which I prefer to call the “Goffmanian
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tion * It s this revolution favoring standards of casualness over stan
of formalitv that characterizes the situational stratification of the
turn of the twenty-first century, where overt sisns of class differences
are hidden and formality is widely considered bad form. This is a re
instance of a shift in the prevailing rituals of everyday life, one of
a series of such shifts that have taken place across the centuries.
Chapter 8 traces these micro-structural shifts in the ritualism of casual
interaction by taking smoking rituals as a tracer element. The conditions
that created various kinds of tobacco rituals since the sixteenth century,
and fostered conflict over the leitimacy of such rituals throughout that
time, cast light more generally on other kinds of substance ingestion.
‘The same kind of analysis could have been performed by focusing on
the social history of alcohol or drug use. These have been heavily stud
by other researchers, although generally under other theoretical
lenses; the analysis of tobacco ritual and anti-ritual may thus be fresh
enough to bring out the analytical points more clearly.
The opportunity to change our perceptual gestalts, at least as sociol
sall the greater because we are living in the midst of an under
phenomenon in evervday life: the success, after many centu
of failure, of an anti-smoking movement in the late twentieth
century. The naive explanation would be simply that medical evi
has now become available to show the dangers of tobacco, and
that the movement to restrict and prohibit it has followed as a matter
of normal public policy. Yet it would be theoretically strange if that
were all there is to it. Our theories of social movements, of politics, of
changes inlifestyles do not senerally show much evidence that major
social changes come about simply because scientists intervene to tell
Deople what thev must do for their material self-interest, whereupon
they do it. This naive explanation is generally unchallenged, within
sociology as elsewhere in the academic world, perhaps because most
sociologists are in the status group that is most committed to the ant
‘movement; thus we do not see the triumph of the anti-smok
movement as a social phenomenon to be explained, because we
view the issue throush the categories promulgated by that movement.
Ideological participants do not make zood analysts of their own
movement. By the same token, we are not very zood analysts of the
target of the movement, tobacco users in all their historical forms, as
long as we see them only in the categories of addicts or dupes of
media advertising in which they are conventionally discussed. By
viewing the entire historical process with greater detachment, it is
possible to contribute to a sociological, and not merely medical, un
of addictive or persistently entraining forms of substance
ingestion generally.
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Rituals of bodily ingestion always have a physiological aspect, but
that is not zood theoretical grounds for handing over primacy to non
scientists when we are explaining social behavior. Interaction rit
in zeneral are processes that take place as human bodies come
close enough to each other so that their nervous systems become mutu
attuned in thythms and anticipations of each other, and the physi
substratum that produces emotions in one individual’s body
becomes stimulated in feedback loops that run through the other per
‘s body. Within that moment at least, the social interaction is driv
the physiology. This is the normal baseline of human interaction,
even without any ingestion of alcohol, tobacco, drugs, caffeine, or
food; and when ingestion of these is added to the interaction ritual,
their physiological effects are deeply entwined with and shaped by the
social pattern. | am arguing for a strong form of social construction,
not only of conscious mental processes, not only of emotions, but also
of the experience of whatever is bodily ingested. The chemical charac
of whatever kind of substance is ingested also has some indepen
effect,and in some instances that effect may be overriding: strvch
will not act like sugar. But we would be entirely on the wrong
footing to assume that all ingested substances are in the extreme cate
like strychnine; most of the socially popular substances for
bodily ingestion have had widely differing effects in different social
contexts, and it is their social uses that have determined what people
have made of them. Even in the instance of tobacco use in the late
twentieth century, the overriding causal factors determining usage
have been not in the physical effects per se but in those effects as so
experienced.
The aggregate effect of these chapters may be to provoke the ques
. doesn't all this sociologizing go too far? Doesn't it miss what es
sociology, what makes us unique as individuals, and what con
our private inner experience? Is not the model of interaction
rituals especially biased toward the image of the human being as the
noisy extrovert, always secking crowds, never alone, without an inner
life? Chapter 9 meets these issues head on. Individualism itself is a
social product. As Durkheim and his followers, notably Marcel Mauss,
arsued, social structures across the range of human history have pro
a variety of individuals to just the extent that social structures
are differentiated: the greater variety of social situations, the more
unique each individual's experience, and the greater variety of individ
. Furthermore, it is not only a matter of society in some historical
formations producing a greater or lesser variety of individuals; some
societies—notably our own—produce an ideal or ideology of individu
- Social interactions produce both symbols and moralizing about
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them. Where the ritualism of social interactions celebrating the collec
has dwindled, what has arisen in its place are situational rituals
involving what Goffman pointed to as the cult of the individual.
Individuality comes in many different forms, many of which could
be extroverted; so it remains to be shown how inwardly oriented per
are socially created. I outline seven kinds of introversion to
with the historical conditions that have produced them. Despite
our image of introversion as a modern personality type, some of these
types are rather common premodern personalities. Even in the modern
world, there are several types of introverts, besides the hvver-reflexive
or neurotic type, which some observers have seen in the image of
Hamlet or a Freudian patient as emblematic of modern life. In fact,
most types of introversion are not only socially produced, but have
their patterns, when situations call for it, of extroverted social interac
as well. Even within the most extreme personalities, inward and
outward play off of each other in an endless chain.
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eproduced s poisson of e copyrgh oune. Furhe eprocucon pronbRes wiout permission.
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1o what works best for specific populations of offenders, can reduce crime by
rehabiliting offenders (Cullen & Gilbert, 1982; Gendeau & Ross, 1994;
Krisherg, 1988). Other crtis of the new punitiveness in criminal justce point
both 10 the expensc and the injustice of these poicies, especially as they have
affected minority communitis (Tonry, 1995).

But the retributive paradigm has become popular not because of the effi-
ciency of punishment but becausc, i the minds of policy makers and the publ
punitive sanctions serve (0 affirm community disapproval of proscribed behay-
or,denounce crime, and provide consequences 10 the lawbreaker* The treat-
‘ment model, on the other hand, clcarly fais (0 accomplish these functions.
Rather, reatment appears to be unrelaed to the offense, relted solely 1o the
needs of lawbreakers, and o require nothing of offeaders beyond participation
in counseling or remedial services. I i dificult 1o convince most citizens that
reatment programs provide anything other than benefits (o offenders (¢.g.,
services,educational andrecreational ctivites), and there i e in the message
of the reatment response that atiempts 1o communicate (0 an offender that he
or she has harmed someone and should take action o repair damages wreaked
onthe victimi(s).

Increasingly, criics from a variety of ifferent perspectives are beginning (0
view the obscssion with offender punishment and teatment in the current
response 10 crime as one-dimensional and insular. Too ofen, the reatment and
punishment intrvention paradigms reduce the justice function and process (0.2
simplistc choice between helping of hurting offenders and hence fail (0 address.
and balance the muliple justice necds of communitcs. In addition, these.
‘approaches share an insulas, closed-sysiem focus on the offender that ignores.
the needs of rime victims and other ciizens and fails o cngage them effectively
inthe response o crime. Morcover, withthe exception o ibertarian perspectives
(American Friends Service Commitee, 1971; Feld, 1993; Schur, 1972), all
promote expanding the reach and responsibility of the criminal justice system,
whercas in Some cases undercutting the role of communities in the response (o

Inrecent years, advocates ofa third way have begun o nsist thattis possible
0 ask very different questions aboutcrime. Viewed through the lens of restora-
ive justice (Zehr, 1990), crime is importantbecause it causes harm to individuals
and their communities. I crime isin fact about harm, justice canmok be achicved
simply by punishing or treating offenders. Rather, justics processes must pro-
mote repair o an attempt to heal the wound crime causes (Van Ness, Carlson,
Crawford, & Strong, 1989; Zehr, 1990).Incontrast o the one-dimensional focus
on punishment or treatment, restorative justice is based on the principle that
justiceis best served when thereis  balanced response 1o the needs of citzens,
offenders, and viciims. It s based on the assumpion tha basic multiple com.-
‘munity expectations—1o feel safe and secure, o ensure that crime i sanctioned,
‘and o allow for offenders (o be rentegrated—camaot be effectively achieved by
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an nsulr focus o th needs and riskspresned by offenders. Rather, (0 meet
hese needs and repir the harm rime cause, victm, convmunity, and offender
must be viewed as cliens of hejustic sysiem and must b involved mening-
fully as opaticipants in  holstic justce process (Bazemore, 1996; Van Ness,
1993; Zeh, 1990).

In repairing the harm caused by crime, rstoaive responses necessaily
clovate the fol of crime victims i the justice proces. Because vitims have
been neglected as cliens of criminal justice systems (Basemore & Maloney,
1994; Elias, 1993) much of the liratre and pracic of restortive justics in
the pastdecade has ocused on victim reparaton and invlvement* Bu restora-
v justice docs not pose victmrighis agaiat e rights of offenders. Nor docs
it view advocacy for victim needs and involvement as a ero-sum game thatis
incompatible with concerm with the neds andisksprscnied by offenders and
with a concern with the general justice needs of communitis (Bazemore &
Unbreit, 1995; Zehw, 1990). To dte however,there has been ltle speific
discusionof therole ofofendersnrestoraivejustce once hey havebeen hld
accountble by repaiing harm o the victim and vitimized community.

I there a estorative approach to offender reitegration,or would offenders
simply b punished andlor provided withsandard cortctional eatment? Lwill
argue that restoraive justce princples imply a unique approach (0 ofender
vehabiltation that necessasily involves victim and communty, symbolicaly if
not aways ctively, inth eitegraiv proces. Thisproces, which L wilefer
0 here as earned redemprion. reqires 4 sanctioning spproach that allows
offenders o make amends 0 tose they have harmed (0 cam hc way backin
the trustof the community (Pranis, 1996), To be efective, rintegration cere-
monies focusing on camed redemption would also require tha rehabiltaive
effots work n close harmony wih these sanctioning processes, witheffois (0
promote safecommnities, and withth ffrts o cet he neds of cime vietms.
Finally,a processof carned rdemption mst b buil o natoralstic rather than
expert.driven proceses of maturaton and reintegration in communities.

“The primary purpose of thi aricl s 0 explore prospects for expansion of
camme redemption s  restorative justce model of offender einegraion. In
the fist halfof thi aicle, L atempt o plac the eintegration isue in the larger
contextofrestorativ justice s an evolving, cmerging movement and paradigm
Torcrminaland cormunity justic hat i primarily Gistinguished by an cmpha-
sis o th role of vitims and commurite i the justice process. The second
half of the article descibes three gencral compancats of @ restoraive justice
model of eincgration, which give primary emphasis 0 refocusing criminal
Justice sanctions and the sanctioning process. The discussion and conclusion
outline siuctraland culural obsacis o implemeniing such an approsch in
the Unitd Sttes and consider a bsic suategy for linking what have thu far
been microlevelresponses (o rime (o he argr sk of systemic criminaljustice
reform.
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TABLE 1: What Dos It Look Like i s Restorative Justice Systen

fer—
Receve supper,sisance,compensation nformatin, e sevces.
Receive resttsion sndio e eprstion fom he clener
e involvd and e cncouragd 0 gve inpu t lpis nthe sy d it opa 0.
o the offendr il epi e b done
o the cpporty o e the offendesand el e e b offnderssnd ot ey
Sodewre
Fee satfed with e jsice poces.
Providegidunc and consulaion 1 Justice ofessionls on plssin and adviscry groeps.
Otenses
Complee restrution o i vitms
Provide meaningol evice 0 tpayte b 1o e commaitis.
Most ace th personal harm caused by hee crmes by putiipaing n vitimafcnde
mediaion, e vicin i willng.o i anlber vicum awaencss proces.
Complet wok xperiece andactiv d roducve sk tht e skils ad peove e
ommniy
Ar oiired nd spporcd by commaniy adlsas well s Jsie professioals ad ar
Sipervisd 10the greaes cxen s i e comnity
mpeon decruon making sl v apportte o el oers
Cidaes, e, ad communiy grovps
Avenvalvediohe reist extens pssibe n bolding offenders accouniable,rehabliaon. .
community sty naives.
Workwi afenders o local cmmntysrvice proects
Provide suppont o victims.
Prode spport o ofenders s o, ey, and aocats
Provide work foafendr 0 py esition s vt o service pporuntcshat provid.
il s o ofenders ke eaningfl conbutions 0 he sty of ommanty
i,
Commanity grovps asist fmiles  suppot he offnder i oblgaion o repi e b and
ncrese conpetcncis
Play a advisry ol 0 cours ad concions andlor lay  cive o i diposidon ogh
e o more nighbood sancioning prces

WHAT IS RESTORATIVE JUSTICE?

‘The restorative jusice response (o crime can best be described as 2 three-
dimensional collaborative process. As Table 1 illstates, this vision s best
understood by cxamining what restorative justice might look ike forvictim, corn-
‘munity, and offender as coparticipants in this process. For the victm, estorative:
justice offers the hope of restitution or other forms of reparation, information
about the case, the opportuniy 1o be heard, and input inlo the case as well as
expanded opportunitics for involvement and influcnce. For the communty,there
s the promise ofreduced fear and safer neighborhoods, a more accessible justce.
process, and accountabilty as well as the obligation for involvement and
g crime, einicgraing offenders, and crime prevention

that link individuals and communites and is, in addition, a cause of a further
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‘weskening n hese bonds, th justice response o crime a the communitylevel
must also involve ciizens and communiy groups in repairing damaged rela-
wionships o buiding new rlationships (Van Nes ctal., 1989) For th ofender,
vestortive justice requires accountabiliyinthe form of oblgations o repai he
harn 0 individual victims and vieimized communiie, and it provides oppor-
wnities fo th offender 0 develop new competencis, social sils, and the
capacity 10 avoid utur crime (Bazemore, 1996; Dooey, 1995).

By the standards suggested in Table 1, restorative justie is & work in
progres: o community o justice systm s fullyrestortve. Altbough here are
many examples of restoativejustice pracics, adoption f estorative jusice &
a systemic. philosophy has been rare. Morcove, there are already muliple
{endencies and priories wihin what might be called a restorative justice
movement and several competing philosophical, idcologica, and theoretical
hemes in the resorativ justice literatre (Bazemre, 1997). However, many
apparenly w niitives are actually moder adapiations of ancient selement
and dispute resoluton pracices.

HISTORICAL OVERVIEW

“The principles and approaches now being referred 10 as estoratve justice are
grounded in ancient codes of conduct and practices tha have been at the o of
‘many religious and cthical traditions (Van Ness, 1993; Zehr, 1990). In fact,
prestat societes appear 1o have used two primary responses o crime. The irst.
based primarily on vengeance, was associated with repayment of harm with
harm (Weitekamp, in press). In addition, there were, as Weitckamp argues, in
virtually ll acephalous socieies, a variety o settement and dispute resolution
practices tha typially included some effor ( repait the harm and that might
today be called restorative (Michalowski, 1995; Van Ness et al.. 1989). Gener-
ally, these practces focused on some form of repayment or restiution to the
victimor hisor her family, and indeed, such eparative pracices were formalized
and detailed in a variety of ancient justice documents, including the following:

= The Babylonian Code of Hammurai (c. 1700 5) prescribed resitaion in
property ofense cases.

« “The Sumerian Code of UrNammm (c. 2060 ) required resttuion v i the
case of violen offeses.

 The Roman Law of the Twelve Tbles (449 5. ) requised convictedhieves 1opay
double th valu of stolen goods, and more i he ref had conceaed the solen
goodsin is o er home. The easlest suriving collection of Germanic tbal iws.
(Uhe Lex Salica promulgated by King Clovis soon afe his comversion fo Chrs-
wiaity in AD.496) includes resttutionasy sanctons for offenss ranging from
bomicides o asauls o heft.

« Eihelben, he Angho-Saxon ruler of Kent, England, issued the Law of Eelbert
(c. AD. 600) contaning etale resiuiion schedules. For example, the lsws
diferenated the vale of the four front teth from those ext 1 them, and those
Teethfromal the est
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o “The Hebrews,perhaps morehan anyater ancien peope, undersiood he mpertance
of peace—Shalom—in the commurity. Shalom meani moch more than absence
of conflict, s many Westernrs undersand peac oday. Shlom meant complete.
ess, flfmen, wholeness—the exstence o ghtrelationships among ndivdu-
s, the communiy. and God. Shalom describd the ieal st 10 which &
community should funcion (Van Ness e L., 1989).

Acephalous societes generally preferred reparative and often rtualistic
responses 10 crime that soughi (o restore community peace and harmony s an
alternative 10 blood feuds, which generally had evastating conscquences for
‘community lfe (Weitekamp, inpress). The emphasis o vengeance laer became
‘more formalized, more predominant, and also moderated somewhat in the late
Middle Ages s feudal lords and kings consolidated the responsc 10 crime and
social control through the power of the state. Van Ness et al. (1989) argue that
the Norman invasion of Britsin marked the beginning of paradigm shift,
wning away from the understanding of crime as a victim-offender conflict
within the context of community toward the concept of crime as an offense
against the state. William the Congueror (106) and his descendanis saw the
legal process as one effective (ool for ceatralizing their own political authoriy.
Eventually, anything that violated the king's peace was interpreted as an offense
against the king, and offenders were thus subject (0 royal authoriy. Under this
new approach, the king, and graduallythe sate, became the paramount victim,
whereas the actual victim was denied any meaningful place in the justice
process. As this occurred, the emphasis on reparaion (o crime vietms was.
gradually replaced with the emphasis on punishment of the wrongdoer by the
State, what is now referred 10 as retibutive justice (e g, Zeh, 1990)°

‘Although reparation in the form of resttution and community service had
been used occasionally by U.S. courts in this century (Schafer, 1970), these.
sanctions did not become widely popularas sentcing options untl the 19705,
Resitution and community service, and 10 a lesser xient victim-offender
mediation, have been used since the 1970 with some regularity in U.S, criminal
and juvenile courls and are often administered by probation and community
diversion programs (Schneider, 1985; Umbrei, 1994)

THE“NEW RESTORATIVE JUSTICE MOVEMENT

In the 19905, these and other reparative sanctions and processes are again
receiving a high level of interest as par of a broader movement alicrnatively
labeled restorative justice (Bazemore & Ubreit, 1995; Hudson & Galaway,
1996; Zehr, 1990), community justice (Barajas, 1995; Griffths & Hamillon,
1996; Swar, 1996), and restorative community justce (Bazemore & SChiff,
1996: Young, 1995). In the United State,  series of high-level discussion work
‘group meetings were recently held within the Office of Justice Programs (U.S.
Department of Justice) at the request of the Attoney Gencral, nd restorative
justice hs sparked national and intenational discussion and debate n the United





image158.png
774 AMERICAN BEHAVIORAL SCIENTIST

States, Canada, New Zealand, Austraia, and several European countres
. Robinson, 1996). Restoraive justice policies and practices a clealy on
the ground nfocal communids,sates, rovince, and evenenir countie.In
some cases, such s New Zealand, where disposton of alldeinguency cases
withthe exception of murdee and rape ae handledincommunityfamily group
conferences, and the state of Vermont, where most nonviolen felons and
misdemeanans are seninced 0 make repartion t the ictims by community
boards, restoraive justice plays a doninan role in criminal justice polcy
(Belgrave, 1995; Dooly, 1995).Signiicantsatc and local impactcan also be
seen, fo cxampe, in Minnesota, Main, and othe st tha have adopied
Restoraiveustice s he mission o thircorection department. e juvenile
justce systems in Pennsylvania, Florida, New Mexico, Idaho, and Montana,
among others, have adopid restoraive jutice princple in plicy o sttt
(Buemor, 1997)

“Thereare o casy explanations fo this rise i nteest n restoative justiceat
a time when criminal justice systems n most states appear (0 be embracing
punitive model, Howover, much of thi inteest seems  have emerged during
o unigue period of convergence between divrse jusice philosopics and
poltcal,socil, and culural movemenis. Specifiall, modemn restoratve jus-
tice appears (0 have been direcly influenced by new developmenis in the
vitims' ights movement and an expanded role for vietims in a commurity
jutice process (Young. 1995):the community-and problem-orienied polcing
philosophy and movement (Moore & Trcjanowicz, 1988; Sparrow, Moore, &
Kennedy, 1990); and renewed intrest n indigenous disput resolution, setle-
mentprocesses,and associated oliticalffort especially in Canada) o devolve
criminal justice respansiilies (0 local communitis (Grifihs & Hamilton,
1996; Melton, 1995).Inadditon, the women's movement and feminist criique
of patiaccha ustic (Bowman, 1994 Hari, 1990) and the growing iique of
ot just desets and rights-based adversaial perspecives, as wel s o social
welfare models, in crininal and juvnile justce (Bazemore & Umbreir, 1995:
Braithwaite & Peil, 1992; Walgrave, 1995) hav also affeied the evolution of
the new restorative justice movemen.”

Despie these divergent political and culual influnes, estoative justice
seemsto be uniting  rowing number of community leaders and justice proession-
als around n cmerging consesus thatnether puitie norrehabilation-focused
madels are meeing the needs of communitcs, vitims, and offenders. Those
familie with criminal justce systems know that programs such as restitution
and commnity service and et reparativ sactions hat could be considered
the coreof restoraivejustie ntevention ae now i common usc by courl and
corectonal agencies throughout the country. In aditon, today,  wider menu
of pracices and programs, including family goup conferencing (FGO), vicim-
impact panels, and commniy sanctioning boards,has been added (0 the core
esitution, community scevi,and vieim-offendes mediation (VOM) optons
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WHAT'S NEW? PROGRAMMATIC, SYSTEMIC, AND HOLISTIC REFORM

Although any jusice agency can add new programs, programmatc reform
in the absence of change in values and prioritesi unlikely o ead o restorative
outcomes. I nly 10% of offenders ae eferte to. court'sresttuton program,
for cxample, and similar proportions complte meaningful community service
o meet with their victims, he jurisdiction can hardly be said o be resorative.
Although the restoraive justice framework has been developed and refined
based on a process of cxamining innovative programs and procsses such a5
restituton, community service, FGC, and VOM, rather than theough 3 more
deductive process (Braithwaite & Mugford, 1994 Zehs, 1990), programs are
notends n themselves but simply a means 0 achieve outcomes thatshould flow
from a clear understanding of community and other clicnt needs (Goldsicin,
1979, 1987). In most criminal and juvenile justice sysicms, staff roles and
‘management imperaives arc seldom examined o cnsure that they are riven by
these needs and expectations.

“The reality, unfortunatly,is that in justice systems more concerned with
incapacitation, deterrence, and offender-focusd interventions, estorative prac-
tices and programs remain on the margins and gencrall receive low priority.
Criminal justice reform is nothing new. However, a closed-system initatives,
few if any moden reforms have been spurred by community input but have
instcad been system-driven, and often op-down andreactive,responsestocrisis
and abuse. Like the tratment and punishmen paradigm on which they are
based, modem reform efforts have.been insular and one-dimensional, and
although system driven, no reform has been truly systemic. Whereas many
‘modern reforms have brough about wel-itentioned improvements, whether
focused on diversion, deinstiutionalization, case management, detcntion
crowding, or duc-process concens, these reforms share 3 piccemeal quality in
ther focus on one component o system function. Most criminal ustce reforms
have sought to ationalize and improv the strcture, process, and techaiques by
which offenders arc trated and punished but have not questioned why we do
50 or the nature of the intervention enterpise. At the end of most reform
initatives,paid professionals continue to administr reatment, punishment, and
offender surveillance outside the context of theoffender’s and victim's commu-
nity. As they fail t address other community concerns tht crime uncovers it s
lile wonder that these interventions often do ot mean much to offenders.
victims, and other citizens.

‘Currntly. asth eft olumn of igure | suggests, sysemic reform n riminal
justice s diffcult because decisions about staff rles—wha i s tha justce
professionals do in the response (0 crime—as well as resource allocation and
management approaches, are based primarily on tradition and the nesds of
criminal justice bureaucracies(e.g. those o police officrs, guards,caseworkers)
and on the current skils and role defintions of criminal jusice professionals.
Innovation, when it occurs, s often based on the additon of specialized unitsor
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Figure 11 New Paradign and Syvematc Reform.

programs and ofien secms (0 be driven by thenccd (0 be i scp with the program
wend of the month.

‘Whatis most new and dierent abou restorativejustie theory and practce,
however,is ts thiee-part agenda for systemic reform in the response (o crime,
bascd on the priority given o repairing harm; involving victim, community, and
offender in the justice response; and attempting (0 address the diverse justice
needs of communities Firs estorative justice advocates propose broadchanges
in the justice process itself, which ultimately shifts the focus more toward
‘community rather than criminal justce system solutions and seeks o build
capacityin communitis 0 sanction crime, eintegrate offenders, repair barm o
victims, and promote genuine public safety. I this regard, genuine sysiemic
reform makes possible 8 questioning of basic values and assumpiions about
crime as well as the ends and means of the response 10 . Systemic reform
imitatives therefore fist raise questions aboutthe context o intervention: What
values, principals, and assumptions defin the esscnce ofcrime, and whal should
be done about it? Who should the system serve as clients? and Who should be
involved in the response to crime and in making decisions about intervention,
and by what process should these decisions be made? (see Figure 1).

‘Second, asthe ight sde of Figure 1 suggests, based on the answers o these:
questions and an cffort o develop intervention simed at mesting community
needs and expectations,sysiemic reform would then scek change inthe mission
of criminal justice. Such change would focus on the content of intervention:
what goals and performance outcomes are sought a the justce system secks o
address the needs of s clients, what messages are to be communicated, what
changes in clients are  be brought about as & esultof ntervention, and what
methods (programs and interention practies) will be used to accomplish these
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goals. Although current policy is ofen program driven, systemic reform would
ensure that program prioriies are value driven and that practices ae sclected
based on their capacity to accomplish mission outcomes.

Finally,the choice of intervention priorities should then dictate the structure
of the criminal justice system and thus determine wha staffing patierns, re-
Sources, and professional rols are required to carry out these intervenions and
accomplish system goals. Hence, whereas current policy and reform begins with
the current structure and secks (o make changes in procedure and programs,
systemic reform ends with questions about structure after holistic change in
content and context has been addressed (see Figure 1),

Restorative justice theory (Van Ness, 1993; Zehr, 1990) and practice (¢ .
Pranis, 1997; Stuari 1996) thus provide a new vision for a future community
justice response (0 crime based on a different set of values and principles,
focused on the necds of a different set of clents, and involved as partcipants in
a range of decisions about he most appropriat response to crime. These new
values in turn form the basis for  new mission for management of criminal
justice agencies and systems that ariculates a different set of performance
outcomes, which gauge the success of an intervention based on the extent ©
which measurable changes are brought about in the tatus of vicim, offender,
and community as system clients. These outcomes thus provide the basis for
establishing intervention priortics and iniiaing new programs (or disconiinu-
g old ones). Intervention priorities in tum prescribe new roles and respons
biltes for criminl justce professionals n asisting communties in meeting
sanctioning, rehabilitation, public safety, and vietr reparation needs. Differ-
ences between these performance outcomes, program priorities, and system
roles and responsibilities as components of the current and restoratve justice
missions can b bricfly described as follows:

« Different outcomes: Altvough the ltmae,long-erminerveation gol of most
criminal justie systems is feduced recidivism, shor.term objectves e often
elusiveorlimited o incapactaion and provisianofsevice. Infestortive jusice.
intevention outcomes seck change o just in offendes, but n each of thtee
lents, focuse on healing. epai, rentegration, salty, and sense of commurity.
These outcomes move beyond effon o punish offenders o delives reament i
the radtonal sense and are designed o address muliple Jstce necds and
expectatons based on resorative principes. Exampes include proporton of
vicums involved inand satisfid with he ostie pocess; proporion of offeaders
‘compleing estuon and communiy servie agreements; number of ciizens
involvedin crime preventon, sanctoning. offender mentoing. and victm ser-
vices;reducions i fea of cime and inschoolvilence; and pumber of offenders
complting work and servce experences and ncreasing atachment 1 conven-
tional groups.

+ Different program prortes: Although there i 10 single restorative justice prac-
tice or program, sccomplishing thes objecives assumes tht several programs
and practices focused onrepiring harm 1 the vicim, holding offendersaccourt-
able, and enhancing public safety and peacemaking would get pririy under
restarative justce. Resoraive programs and practice include a range of nter-
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TWO CONCEPTS OF RULES*

IN THIS paper I want to show the importance of the distinc-
tion between justifying a practice ' and justifying a particular
action falling under it, and I want to explain the logical basis
of this distinction and how it is possible to miss its significance.
While the distinction has frequently been made,? and is now
becoming commonplace, there remains the task of explaining
the tendency either to overlook it altogether, or to fail to ap-
preciate its importance.

To show the importance of the distinction I am going to de-
fend utilitarianism against those objections which have tradi-
tionally been made against it in connection with punishment
and the obligation to keep promises. I hope to show that if one
uses the distinction in question then one can state utlitarianism

*This is a revison of a paper given at the Harvard Philcsophy Club on
April 30, 1954

T use the word “ practice” throughout as a sort of technical term meaning
any form of actvity specifid by a system of rules which defines offce, role,
moves, penalties, defenses, and s0 on, and which gives the actviy its stucture.
‘As cxamples one may think of games and rituals, trials and parliaments.

*The disincton is central to Hume's discussion o justice in A Tratse of
Himan Natur, b 11, p. 1, esp. sec. 2-4. It s clearly stated by John Austin
i the second lecture of Lectaes on Jurisprudece (4t od 3 London, 1873), T, 1161
(15t d., 1832). Also it may be argued that J. . Mil took it for granted in
Ultariznim; on ths point ¢f. . O. Urmson, *The Interpretation of the Moral
Philosophy of J. S. Mill” Phlosoical Quarerl, vol. 11 (1959). Tn addition
0 the argumenis given by Urmon there are several clear statements of the
disinction in A Sysem of Logc (8th ed.; London, 1872), bk. VI, ch. xi pars.
2, 3, 7. The distinction s fundamental to J. D. Mabbott's important paper,
“Punishment,” Mind, n., vol. XLVIII (April, 1936). More recendly the dis.
tinction has been stated with pardcular emphasis by S. E. Toulmin in The
Plce of Reasn in Ethics (Cambride, 150), sec sp. ch. xi, where it plays a

i his account of moral reasoning, Toulmin docsn't cxplain the
basis of the distinction, nor how one might overlook it importance, 2 I try to
i this paper, and in my review of his book (Phlosphical Reiew, vol, LX (Oc.
tober, 19511), s some of my critcisms show, 1 failed to understand the force of
it. See also H. D. Aiken, “The Levels of Moral Discourse,” Eticr, vol. LXII
(igge), A M. Quintom, “ Punishment,» Anapss, vol. XIV (June, 1054, and
P Hi. Nowell-Smith, Etes (London, 1954), pp. 236-239, 271275
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in a way which makes it a much better explication of our con-
sidered moral judgments than these traditional objections would
seem to admit.! Thus the importance of the distinction is shown
by the way it strengthens the utilitarian view regardless of
whether that view is completely defensible or not.

To explain how the significance of the distinction may be
overlooked, I am going to discuss two conceptions of rules. One
of these conceptions conceals the importance of distinguishing
between the justification of a rule or practice and the justifica-
tion of a particular action falling under it. The other conception
makes it clear why this distinction must be made and what is
its logical basis.

1

The subject of punishment, in the sense of attaching legal
penalties o the violation of legal rules, has always been a
troubling moral question. The trouble about it has not been
that people disagree as to whether or not punishment is justi-
fiable. Most people have held that, freed from certain abuses, it
is an acceptable institution. Only a few have rejected punish-
ment entirely, which is rather surprising when one considers all
that can be said against it. The difficulty is with the justification
of punishment: various arguments for it have been given by
moral philosophers, but so far none of them has won any sort of
general acceptance; no justification is without those who detest
it. T hope to show that the use of the aforementioned distinction
enables one to state the utilitarian view in a way which allows
for the sound points of ts critics.

For our purposes we may say that there are two justifications
of punishment. What we may call the retributive view is that
punishment is justified on the grounds that wrongdoing merits
punishment. It is morally fitting that a person who does wrong

+On the concept of explcation se the author's paper Phibsophical Reses,
vol. LX (Apeil, 1951).

While this paper was being revisd, Quinton's appesred; footnote 2 supra.
There are several respects in which my remarks are similar (0 his. Yet 43 T
comider some further questions and rely on somewhat diferent arguments,
T have retained the discussion of punishment and promises together as two
test cases for wilarianism.
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should suffer in proportion to his wrongdoing. That a criminal
should be punished follows from his guilt, and the severity of the
appropriate_punishment depends on the depravity of his act.
The state of affairs where a wrongdoer suffers punishment

s better irrespective of any of the consequences of punishing him.

What we may call the utilitarian view holds that on the prin-
ciple that bygones are bygones and that only future consequences
are material to present decisions, punishment is justifiable only
by reference to the probable consequences of maintaining it as
one of the devices of the social order. Wrongs committed in the
past are, as such, not relevant considerations for deciding what
10 do. If punishment can be shown to promote effectively the
interest of society it is justifiable, otherwise it is not.

T have stated these two competing views very roughly to make
one feel the conflict between them: one feels the force of both
arguments and one wonders how they can be reconciled. From
my introductory remarks it is obvious that the resolution which
I am going to propose is that in this case one must distinguish
between justifying a practice as a system of rules to be applied
and enforced, and justifying a particular action which falls under
these rules; utilitarian arguments are appropriate with regard to
questions about practices, while retributive arguments fit the
application of particular rules to particular cases.

We might try to get clear about this distinction by imagining
how 2 father might answer the question of his son. Suppose the
son asks, “Why was J put in jail yesterday?” The father answers,
“Because he robbed the bank at B. He was duly tried and found
guilty. That's why he was put in jail yesterday.” But suppose
the son had asked a different question, namely, “Why do people
put other people in jail?” Then the father might answer, “To
protect good people from bad people’ or “To stop people from
doing things that would make it uneasy for all of us; for other-
wise we wouldn’t be able to go to bed at night and sleep in
peace.” There are two very different questions here. One ques-
tion emphasizes the proper name: it asks why J was punished
rather than someone else, or it asks what he was punished for.
‘The other question asks why we have the institution of punish-

5
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ment: why do people punish one another rather than, say, al-
‘ways forgiving one another?

‘Thus the father says in effect that a particular man is pun-
ished, rather than some other man, because he is guilty, and he
is guilty because he broke the law (past tense). In his case the
law looks back, the judge looks back, the jury looks back, and a
penalty is visited upon him for something he did. That 2 man
is to be punished, and what his punishment is to be, is settled by
its being shown that he broke the law and that the law assigns
that penalty for the violation of it.

On the other hand we have the institution of punishment itself,
and recommend and accept various changes in it, because it is
thought by the (ideal) legislator and by those to whom the law
applies that, as a part of a system of law impartially applied
from case to case arising under it, it will have the consequence,
in the long run, of furthering the interests of society.

One can say, then, that the judge and the legislator stand in
different positions and look in different directions: one to the
past, the other to the future. The justification of what the judge
does, gua judge, sounds like the retributive views the justification
of what the (ideal) legislator does, qua legislator, sounds like the
utilitarian view. Thus both views have a point (this is as it should
be since intelligent and sensitive persons have been on both sides
of the argument); and one’s initial confusion disappears once
one sces that these views apply to persons holding different offices
with different duties, and situated differently with respect to the
system of rules that make up the criminal law.*

One might say, however, that the uilitarian view is more
fundamental since it applies to a more fundamental office, for
the judge carries out the legislator’s will so far as he can deter-
mine it. Once the legislator decides to have laws and to assign
penalties for their violation (as things are there must be both the
law and the penalty) an institution is set up which involves a
retributive conception of particular cases. It is part of the con-
cept of the criminal law as a system of rules that the application

* Note the fact that different sorts of arguments are suited to different offices.
‘One way of taking the differences between ethical theories is o regard them as
‘accounts of the reasons cxpected in different offces,
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coming fear of future victimisation, as well as offenders deciding to engage in
rehabilitation), that are valued by restorative justice today.

Restorative justice conferencing began at Wagga Wagga in 1991 (Maxwell and
Hayes, 2006). It was later replaced by a statutory scheme for New South Wales.
Family group conferencing was subsequently introduced into South Australia
and the Australian Capital Territory and these schemes have been the subject
of extensive research. Conferencing has since become a prime strategy of the
criminal justice system’s response to juvenile crime in Australian jurisdictions.

The use of restorative justice for adults has been less extensive and varies
according to jurisdiction. In Western Australia, legislation empowers a court to
order a victim-offender mediation report in any case following a plea of guilty.
Mediation may also take place post-sentence.' New South Wales offers restora-
tive justice programs for adults post-sentence.? The Australian Capital Territory
has comprehensive restorative justice legislation concerning adult and juvenile
offenders, however currently it is only used with juvenile offenders.* Queensland’s
Dispute Resolution Centres offer victim-offender mediation principally in rela-
tion to Magistrates’ Court matters at any stage of the justice process.* The only
Victorian court providing restorative justice programs for adult offenders is the
Collingwood Neighbourhood Justice Centre.

From practice to theory

As restorative practices developed and began to produce tangible benefits for
participants, theories concerning restorative justice also emerged. They were
not entirely new, drawing on mediation, conferencing and circle practices and
theory as well as practice relating to victims' rights, restitution and social justice
movements, including peacemaking criminology and prison abolition move-
‘ments (Van Ness, 1993; Van Ness and Strong, 1997, pp 24-27). Restorative justice
emerged at a time when victims’ rights movements were growing in significance
and influencing governments to make changes to promote the welfare of victims,
including provisions for court-ordered restitution, criminal injuries compensation
schemes, victim support services and the use of victim impact statements. The
restitution movement had its origins in the 1960s and saw restitution as valuable
in promoting victims’ rights and as a method preferable to the punitive ones of
the justice system (Van Ness and Strong, 1997, pp 18-20). Work by Christie (1977)
suggesting that the state had stolen the resolution of criminal conduct from those
most intimately involved - the victim and offender - was particularly influential
on the development of restorative justice (for example, Peachey, 1989; Van Ness

1 Sentencing Act 1995 (WA), s 27; Department of Corrective Services Western Australia,
<www.correctiveservices.wa.gov.au>.

2 TheNew South Wales Department of Corrective Services Restorative Justice Unit, <www.
des.nsw.gov.au offender_management/ restorative_justice>.

3 Crime (Restorative Justice) Act 2004 (ACT); ACT Department of Justice and Community
Services Restorative Justice Unit, <wwiw jcs.act gov.au/ restorativejustice/ Home htm>.

4 Department of Justice and the Attorney-General, Queensland Government, <www justice.
qld.gov.au/18 htm>.
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and Strong, 1997; Zehr, 2005). The first use of the term “restorative justice” is
commonly attributed to Eglash (1977, p 91; Van Ness, 1993, p 28).

Key concepts in restorative justice
Restorative versus retributive justice

A common approach of restorative justice advocates is to differentiate restora-
tive justice sharply from retributive justice. An example is Zehr (2005, p 210), an
influential restorative justice thinker and practitioner:

According to retributive justice, (1) crime violates the state and its laws; (2)
justice focuses on establishing guilt (3) so that doses of pain can be measured
out; (4) justice is sought through a conflict between adversaries (5) in which
offender is pitted against state; (6) rules and intentions outweigh outcomes.
One side wins and the other side loses.

According to restorative justice, (1) crime violates people and relationships;
(2) justice aims to identify needs and obligations (3) so that things can be
made right; (4) justice encourages dialogue and mutual agreement, (5) gives
victims and offenders central roles, and (6) is judged by the extent to which
responsibilities are assumed, needs are met, and healing (of individuals and
relationships) is encouraged.

Some restorative justice proponents extend this criticism by distinguishing
restorative justice not only from retributive justice but also from rehabilitative
justice. For example, Weitekamp (1999, p 75) refers with approval to Walgrave's
critique: “The rehabilitative response takes place in the societal context of a welfare
state, focuses on the offender, provides treatment to him or her, seeks conforming

behaviour and ignores the victim as well”. From the restorative justice perspective,
retributive justice (and rehabilitative justice) is bad and restorative justice is good
(Daly, 2002, p 59).

Although presenting the differences between retributive, rehabilitative and
restorative justice in absolute terms brings into focus differences between modern
justice systems and restorative justice, itis also simplistic. Modern justice systems
do not always use conflict to resolve criminal matters - prosecution and defence
may agree on guilt and appropriate sentence and consider they have both won.
Sentencing does not always involve the infliction of pain - some offenders are
released without sentence and some participate by consent in rehabilitation
programs. Modern justice systems are commonly hybrids: different values
are reflected with differing emphasis at various stages of the justice process.
Increasingly, justice systems are using practices that most restorative justice
proponents would regard as restorative. Indeed, in many jurisdictions they are
a predominant approach in juvenile justice and are even used at times when
punitive approaches are imposed - such as prior to the imposition of a term of
imprisonment or while it is being served.

On the other hand, according to Daly (2002, p 60) restorative justice proc-
esses are not necessarily pure. She observed retributive elements (censure for past
conduct) and rehabilitative justice (encouraging law-abiding behaviour) alongside
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restorative justice (the offender making amends to the victim) in restorative justice
conferences.

However, many restorative justice proponents deplore punishment and do
not agree that it is a part of restorative justice processes. Sullivan and Tifft (2005,
P 6) assert that punishment is “not capable of fostering the kind of growth that
restores personal well-being, much less of helping those affected by harm to recon-
nect with members of their family and communities”. Other restorative justice
proponents, such as Braithwaite (2003), while arguing that the restorative justice
response should be primary, acknowledge there is a role for limited punishment
dispensed in a respectful way on consequentialist grounds

Processes where offenders are denounced o listen to a victim describing the
distressing effects of the offender’s actions, possibly in the presence of family
and friends, will mean that many offenders will experience restorative justice
conferences as unpleasant and even painful. But Walgrave (2003) suggests that
this does not constitute punishment, as the intention in conducting the conference
s not to inflict pain. Dignan (2005, p 136) criticises this analysis as confusing the
motive and the wilfulness of an action. Irrespective of the virtue of the motive of
restorative justice, he says that if there is a wilful use of processes that produce
pain, then it is a form of punishment (see also Ashworth, 2002, p 592). Indeed, a
restorative justice conference may impose more meaningful punishment than
normal criminal justice sanctions such as imprisonment, as it is more closely
connected with the suffering of the victim produced by the offence (Acorn,
2004, pp 143-144). In any event, given the criminal justice context in which most
conferences take place, it is likely that the offender will perceive that he o she is
there as a form of punishment (Johnstone, 2007, p 603). Roche (2003) expresses
the concern that differentiating restorative justice processes from punishment
carries the risk that proponents will discount the need for appropriate procedural
safeguards in restorative justice processes.

Restorative and retributive justice: historical analyses

Some proponents resort to historical analysis to bolster the claim that restorative
justice is superior to retributive justice (for example, Van Ness, 1993; Weitekamp,
1999; Zehr, 2005). Their accounts of the origins of restorative justice suggest
themes of alienation or fall, remorse, reconciliation and restoration that are often
strongly present in restorative justice conferences - and also in religious literature.
For example, Weitekamp (1999) depicts a restorative approach as the principal
mode for resolving disputes over wrongs between members of pre-state societies.
Heaasserts that with the rise of the state and its acquisition of what was previously
seen to be principally a private dispute between individuals, an informal restora-
tive approach was replaced by state-administered retributive justice. Accordingly,
the parties’ ability to resolve the dispute themselves was removed.

Braithwaite (1999, p 2) has also asserted that historically restorative justice
was the dominant mode of resolving conflict between people. Others have agreed
(for example, Walgrave and Bazemore, 1999, pp 364-365; Strang and Sherman,
2003, p 16). As Roche (2003, p 12) points out, the sub-text in relation to such claims

45
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is that the important elements of restorative justice “are in fact part of an original,
authentic, and natural approach to justice” (see also Van Ness and Strong, 2002,
pp 7-13). The modern rise of restorative justice is seen almost as a return to this
natural, original, authentic and successful approach to justice. Indeed, Weitekamp
(1999, p 93) specifically describes early restorative forms of justice as successful
and decries the failures of modern justice systems.

It is certainly true that there is a significant number of historical examples
of informal processes that promoted both reconciliation between parties and
the perpetrator’s making amends (Bottoms, 2003), yet this account of restorative
justice origins ignores situations where informal processes were the privilege of
the rich or of people with enduring material bonds, while the poor were subjected
to more punitive justice (Roche, 2003, p 15). As Roche (2003, p 15) points out, it
also ignores the history of excesses of informal justice such as vigilantism, witch-
hunts and public humiliation of offenders. Nor does it take into account situations
where social pressure was placed on parties to use informal methods (Bottoms,
2003, p 92).

It is also questionable whether there is any one natural approach to justice
(Roche, 2003). The ways in which societies resolve internal conflict is determined
by historical, cultural, geographical and resource factors and, in individual cases,
by the personalities and social situation of the parties.

Sylvester (2003) argues that restorative justice proponents have only scraped
the surface of the anthropological literature on justice methods used in earlier
societies and that the examples they offer in support of their analysis are either
selective or wrong. He suggests that they have conveniently ignored clear evidence
of punitive responses to crime for the sake of formulating a historical account from
which to base attacks on a modern retributive system they judge to be wrong. By
s0 doing, they are also promoting restorative justice (Daly, 2002).

Along with earlier forms of justice, proponents have aligned restorative justice
with indigenous forms of justice (Weitekamp, 1999), perceiving the emergence of
family group conferencing, victim-offender mediation and circle sentencing as
the justice system'’s use of indigenous restorative practices. Blagg (1997) criticises
this approach as being a form of “orientalism”, of taking indigenous practices
from the unique cultural environment where they have been used, removing their
particular cultural characteristics and repackaging them as a superior form of the
original universally applicable across cultures.

While restorative justice processes share some similar aspects with past
informal justice processes and indigenous justice practices - such as the active
participation of the parties to the conflict in its resolution and determining what
reparation is to be made - there are also significant differences. The generally
small, close-knit communities involving close social relationships that sustained
indigenous and past informal practices are in sharp contrast with vast modern
societies with large urban areas and the growing loss of local communities.
Further, restorative justice practices are often used in conjunction with the modern
justice system and have been influenced by its needs and values. For example,
Daly (2002) observed that the introduction of family group conferencing in New
Zealand was in the context of Maori challenges to white New Zealand justice and
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In the 1970s criminologists discovered victims, the forgotten party in the
criminal justice system. This was followed in the 1980s by the introduction

of measures meant to include victims in the criminal justice process.

In

recent years, a body of research has emerged on the meaning of justice for
victims, Inspired largely by the work of Lind and Tyler on procedural justice,
researchers have examined victims' perceptions of fairness in the conven-
tional criminal justice. More recently, justice theory has been applied in the
area of restorative justice. The research shows that justice means more to vic-
tims than punishment of the offender. How a particular outcome is reached
is also important. In essence, it is not enough that justice be done; justice

must be scen to be done.
‘This chapter looks at the rescarch literature on fairness and considers
implications for victim policy.

2.1 Introduction

In the 1970s, victims emerged as the forgotten party in the criminal justice
system. Victims were considered witnesses to a crime against the State and

27




image194.png
28 International Handbook of Victimology

that essentially defined their role in the criminal justice system. Still today,
in common law, or adversarial criminal justice systems, the trial is based on
two parties: the State versus the accused. These two parties, both armed with
the law to protect them, battle it out before a judge. The victim is not a party
to the trial

The victim is a witness to a crime and can be called to testify before
the court. However, as cases are often plea-bargained and thus never go to
trial, victims are often excluded from the criminal justice process. Moreover,
when there is a trial and the victim is called to testify, victims often com-
plain about being treated like a suspect [Burgess and Holstrom, 1975; Lees,
1997; Lievore, 2005]. Of all the different stages of the criminal justice process,
cross-cxamination by the defense is often particularly difficult for victims
{Herman, 2002]. Excluded from the proceedings, victims are often left feeling
frustrated with the criminal justice system and without a sense that justice
has been done. Insensitive reactions by criminal justice authorities can lead
to secondary victimization [Symonds, 1980; Maguire, 1991].

‘The 1980s saw the emergence of new services for victims that were meant
to improve the treatment of crime victims in the criminal justice system.
TFor example, in 1985, the General Assembly the of the United Nations (UN)
adopted the Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power, which contains a list of recommendations for Member
States aimed at improving access to justice and the fair treatment of victims.
However, despite efforts, the implementation of victims’ rights proved to be
difficult. The UN Declaration is a nonbinding document and, although many
countries have introduced Bills of Rights for victims, these are often unen-
forceable rights that are left to the discretion of criminal justice authorities
[Wemmers, 2003]. In 1995, 10 years after the adoption of the UN Declaration,
the UN undertook an evaluation of the implementation of the Declaration.
The evaluation had one of the worst response rates for any UN survey. The
results showed that the implementation of the UN Declaration was far from
optimal [Groenhuijsen, 1999]. A more extensive study was conducted on
the implementation of the 1985 Recommendations of the Council of Europe
(R 85/11) on the position of the victim in the framework of criminal law
and procedure. The researchers found that not one of the 22 countries included
in the study had implemented the recommendations fully [Brienen and
Hoegen, 2000].

Arguably, the victims’ movement has been less successful in introducing
procedural rights for victims than in influencing the sentencing of offenders
[Roach, 1999; Garland, 2001]. In the past 20 years victims have been regularly
used to support punitive measures. In the United States, laws restricting the
rights of convicted offenders are passed and named for victims. An example
is Megan’s Law, which made mandatory the public registration of sex offend-
ersin California [Garland, 2001]. Another example is the introduction of the
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victim impact statement (VIS). VIS provides victims with an opportunity at
sentencing to express to the court how they were impacted by the crime. It
can be a written statement by the victim, or the victim can choose to read his
or her statement aloud before the court. Unlike testifying where victims are
limited to answering questions, the VIS allows victims to say what they feel
isimportant. In Canada, victims can also make a VIS at parole hearings. The
VIS provides victims with an opportunity to influence decisions made by
the court or the parole board regarding the sentencing of the offender. It was
only with the introduction of the VIS that the word victim finally appeared
in the Canadian criminal code [Laurin and Viens, 1996]. Thus, although
procedural rights for victims may be weak, victims have made considerable
inroads with regard to punishment [Roach, 1999].

“This focus on punishment has been reinforced by the proponents of “just
deserts” [Von Hirsch, 1985; Ashworth and Von Hirsch, 1998]. Just deserts
emphasizes fairnessin terms of proportionalityand equality in sentencingand
has fueled the public discourse on punishments [Garland, 2001]. Ironically,
some of the strongest opponents of victim participation in the criminal
justice system are proponents of just deserts, like Andrew Ashworth [1993,
2000]. The inclusion of victims in the criminal justice system feeds concerns
among some legal experts that they will upset the balance of justice, and their
desire for revenge will lead to harsher punishments [Roach, 1999; Ashworth,
2000]. While just deserts emphasizes the harm caused to the victim and
ety, it focuses on objective rather than subjective harm. Inclusion of victims
and their subjective experiences risks introducing ambiguity into sentencing
and therefore threatens the delicate balance between crime and punishment.
Concern for fairness and the rights of the accused is used as an argument to
justify the exclusion of the victim [Roach, 1999].

Hence fairness has been used to justify victims’ exclusion from the
criminal justice process, as well as their inclusion in the criminal justice dis-
course on sanctions. Both sides base their argument on victims™ apparent
concern for punishment. This begs the question: What does justice mean to
victims? In this chapter we will examine the meaning of justice for victims
and, in particular, the relative importance of outcomes and procedures for
victims’ justice judgments. Following a review of the literature on fairness,
the implications for victim policy will be addressed.

2.2 Fairness

Since the 1960s, social psychologists have asked the question, what is jus-
tice? The early literature in this area focused on the fairness of outcomes
or distributive justice [Homans, 1961; Adams, 1965; Walster, Walster, and
Berscheid, 1973; Deutsch, 1975]. Distributive justice refers to people’s moral
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evaluation and actions in response to the allocation of rewards and punish-
ments [Austin and Tobias, 1984]. It is promoted when outcomes are consistent
with certain implicit norms for the allocation or distribution of resources,
such as equality (everyone gets the same outcome) or need. In other words,
victims’ fairness judgments are presumed to be based on the outcomes or
sentences imposed on offenders,

In the 1970s, however, Thibaut and Walker introduced the concept of
procedural justice. They argued that of importance were not only outcomes
but also how one arrived at the outcome [Thibaut and Walker, 1975]. More
recently, Van den Bosand his colleagues [Van den Bos, Lind, and Wilke, 2001;
Van den Bos and Lind, 2002] demonstrated that, although both procedural
and distributive justice are important, what comes first matters. Typically,
people receive procedural information before they know the outcome. When
procedural information precedes outcome information, it has a stronger
impact on the individual’s overall fairness judgment than distributive
justice.

Lind and Van den Bos [2002; Van den Bos and Lind, 2002] have tried to
explain why fairness matters to people. They argue that fairmess is all about
the management of uncertainty: When people are confronted with uncer-
tainty in their environment, they turn to their impressions of fair treatment
to help them decide how to react. In other words, fairness becomes especially
important when people are faced with uncertainty.

Crime victims are confronted with a great deal of uncertainty following
their victimization. Victimization may cause victims to question their basic
beliefs about the world [Lerner, 1980]. Victims are often uncertain about the
criminal justice process: What will happen with their case, and what will be
their role [Baril et al., 1983; Shapland, Wilmore, and Duff, 1985; Shapland
and Hall, 200712 Victims are often surprised to learn that they have no formal
control over the criminal justice process [Shapland et al., 1985. People tend to
experience distress when their expectations regarding choice or participation
in a decision are disconfirmed [Austin and Tobias, 1984]. According to Lind
and Van den Bos [2002], uncertainty is increased in situations where people
feel that they are not in control. Victims may also be uncertain and fearful
about the reaction by their offender, who, they may fear, might seek revenge.
Because they are confronted with a great deal of distress and uncertainty,
fairness may be particularly important to crime victims.

2.2.1 Determinants of Procedural Justice

In the early studies on procedural justice Thibautand Walker [1975)] identified
two determinants of procedural justice: process control and decision control.
Process control refers to whether and to what extent parties are able to pres-
ent information throughout the decision-making procedure. Later, this was
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Philosophical discussions of criminal punishment usually focus on such
issues as why or whether we should punish at all, whom we should punish,
and how much we should punish. I want to focus, however, on the issue of
how we should punish: what material forms can punishment properly take?

Punishment must involve the imposition of some kind of suffering, pain,
restriction, or burden: but that imposition can take a variety of material
forms. An English judge, for instance, usually has a wide range of sentenc-
ing options: these include a prison sentence (which may be partly or whol-
ly suspended), a compensation order, a community service order, a fine, a
probation order (1o which various conditions may be attached), and an abso-
Iute or conditional discharge. But what makes these appropriate, if they are
appropriate, as ways of dealing with offenders? Should the courts have
more, or fewer, options? Are some of these measures particularly appro-
priate for particular kinds of crime? Such questions are of acute concem to
‘penal practitioners and deserve more philosophical attention than they have
traditionally received: for an attempt to answer them can throw light not on-
1y on the practical issue of how we should punish, but also on those more
general issues about the justifying principles of criminal punishment which
‘have been the main focus of most philosophical discussion.

I will argue that recent controversies amongst policy makers and practi-
tioners about the use of non-custodial modes of punishment rest on certain
shared, but mistaken, assumptions about what ‘punishment’ can be or mean;
and that by correcting those assumptions we can also provide a better
rationale for a range of non-custodial punishments. This will also provide a
partil response to the abolitionists’ claim that we should be searching for
“alternatives to punishment, not only alternative punishments": for I will
argue that at least some of the abolitionists’ concems can be met precisely

ARSP-Beiheft 47, Wesley Cragg, editor
Retributivism and Its Critics. © 1992 Franz Steiner Verlag Stutgart
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by the development of altemative and more appropriate forms of punish-
‘ment.

‘We may begin with the British Government’s Green Paper of 1988 on
Punishment, Custody and the Community, which marks another attempt to
reduce our reliance on imprisonment.? Imprisonment is expensive; it does
not bring offenders to face up to their responsibility for their crimes, of to
make ‘recompense to the victim or the public’; it does not foster ‘the self-
discipline and self-reliance which will prevent reoffending in future’ (typi-
cal prisons ‘are emphatically mot schools of citizenship’) [Part I].
Imprisonment is appropriate only for the most serious kinds of violent or
life-threatening offence (para. 3.6), when it is necessary ‘to show how se-
riously the public views criminal behaviour,” to prevent (for a time) further
crimes against the public by the offender, and to deter both this offender
and other potential offenders (para. 3.3).

For other kinds of offence we should rather look to non-custodial forms
of *punishment in the community,” including compensation orders on behalf
of the victim; community service orders (involving work on an approved
community project); probation; other restrictions on the offender’s freedom
such as requirements to live in a hostel or attend a day centre; and a new
kind of ‘supervision and restriction order,” which could combine various of
these elements into a package suitable for the particular offender. Such pun-
ishment in the community would, besides being cheaper than imprisonment,
more effectively serve those reparative and rehabilitative aims which im-
prisonment notably fails to achieve.

One striking feature of the Green Paper’s account of the aims of such
punishments in the community is the distinction it draws between ‘punish-
ment’ for the past offence, and such forward-looking aims as compensation,
reparation, rehabilitation, and crime prevention. Thus a ‘major objective of
the criminal justice system is to reduce crime as well as to punish of-
fenders’—to ‘increasle] the offender’s sense of responsibility and under-
standing of the need o avoid crime in future’ (para.1.2, emphasis added).
The three principles of punishment in the community should be: ‘restric-
tions on the offender’s freedom of action — as a punishment; action to re-
duce the risk of further offending; and reparation to the community and,
where possible, compensation to the victim’ (para 1.5). Of community ser-
vice orders the Paper says *[t]he aim is primarily punitive, but community
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service should ensure the offender gives back something o the community”
(para2.3).

Responses to the Green Paper from those who would be involved in ad-
‘ministering its proposals, especially from probation officers, also accept this
distinction between ‘punishment’ as retribution and other more forward-
looking aims which non-custodial measures might serve. Thus the General
Secretary of the National Association of Probation Officers argues that the
new supervision and restriction order ‘would convert supervision from an
attempt to influence constructively the offender’s future behaviour into a
measure deliberately designed to impose irksome restrictions as a form of
punishment’: by emphasising ‘punishment rather than positive influence,” it
makes ‘a clear break with the established role and values of the probation
service,’ which are founded on ‘a constructive, personal and helpful
engagement with offenders which helps, them to face up to the need for
change i their attitudes and behaviour.” The Association’s Chairman has
likewise argued that ‘if punishment is the central theme of the mew
measures, they will not work’: probation officers would still insist, against
the punitive spirit of the Green Paper, ‘that their job was rooted in social
work, using techniques designed to confront offenders with the effects of
their offending.”

The govemment believes that ‘punishments in the community’ will
serve both as punishments and as constructive means of compensation, re-
habilitation, and crime prevention: the probation service ‘must come to
terms with the ideas of punishment and control as well as helping and
reforming,” since these ‘are not conflicting ends, but complement cach
other’; probation orders ‘are already in varying degrecs forms of punish-
ment,’ and ‘the tension between punishment and control on the one hand
and the traditional values of the probation service is more theoretical than
real”® To many probation officers, however, that tension is not merely
theoretical, but real: the administration of ‘punishments” is not consistent
with the pursuit of their proper aims of constructive care and rehabilitation.
We should, they agree, try to divert more offenders from custody (some
would indoed portray this as a central aim of the probation service®): we
should do this, however, not by providing a wider range of non-custodial
‘punishments, but by making more use of non-custodial alternatives to pun-
ishment — such as probation as traditionally conceived by probation of-
ficers.

Probation officers are right to respond with suspicious anxiety to the
punitive thetoric which infects the Green Paper. I will argue, however, that
this anxiety wrongly leads them to oppose ‘punishment” as such, and that in
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doing so, they display (as does the Green Paper) an impoverished under-
standing of what ‘punishment’ can mean.

Proposals like those in the Green Paper will also be criticised from two
other directions: by proponents of the ‘justice model,” who hold that punish-
‘ment must be measured by desert; and by abolitionists who want to divert
offenders not merely from custody, but from the whole institutional struc-
ture of the criminal justice system.

‘The justice model insists (partly in reaction to the excesses and injustices
of the therapeutic conception of punishment as treatment) that desert must
be the primary determinant of punishment: criminals should be punished as
much as and no more than they deserve for their crimes. If two kinds of
punishment each match the offender’s deserts, we may choose between
them on consequentialist grounds of deterrence or prevention; and rehabili-
tative programmes may be offered to (but not imposed on) an offender un-
dergoing punishment: but the punishment he receives should be determined
primarily by the seriousness of the offence for which he is to be punished.
On this view the principles of proportion and equality are central to sentenc-
ing: the severity of the punishment must, above all, be proportionate to the
seriousness of the offence; and those who are equally guilty must receive
equally severe punishments.’

Now those who take this view may argue for a greater use of non-
custodial penalties (as well as for a reduction in the general length of prison
sentences). But they must also set fairly narrow limits on the range and
character of any non-custodial punishments, to maintain the principles of
proportion and equality. For if we are to make sure that punishment is pro-
portionate to desert and that equally guilty offenders receive at least roughly
equal punishments, the penalties available to the courts must be such that
they can be readily ranked and compared in terms of their severity: but the
larger the range of available penalties, and the more disparate those penal-
ties are, the harder it will be to produce the kind of rank ordering we need.

Thus von Hirsch, Wasik, and Greene propose ‘a system involving a rela-
tively smal standard group of penalties,” and a limited range of aliematives
to some of that standard gmup ‘The standard penalties are imprisonment
for six months or more; intermittent custody at home or at an approved cen-
tre; day-fines (computed as a percentage of the offender’s disposable in-
come); and judicial wamings or cautions. The attractions of these as
standard penalties are obvious, since we can readily compare the
severity of penalties both within cach type and between types: we
can rank sentences of imprisonment or intermittent custody by their length,
and fines by their proportionate amount; and whatever criteria of severity
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4 Conferencing and the Community
KAY PRANIS

Atthe close of the twentieth century we face troubling questions about the impact
of social services on community strength. Some argue that traditional social ser-
vices have a weakening effect on communities and that services provided by pro-
fessionals have displaced caring provided by communities. This view suggests
that all of our interventions should be assessed, not just for their impact on indi-
viduals or families, but also for their aggregate impact on the community fabric.
Family group conferencing offers an approach in which social service systems
can partner with families and communities to produce outcomes that not only help
the family but also build community cohesiveness and sense of efficacy. Confer-
encing holds enormous potential to strengthen communities through collective
responsibility and collective accountability—in a caring context. Those charac-
teristics of collective responsibility and collective accountability in a caring envi-
ronment are also essential elements of healthy communities. Consequently, con-
ferencing provides an opportunity to strengthen and reinforce key characteristics
of strong, vibrant communities.

Relationships are the threads of a community and their interweaving is the fab-
tic of it. Mutual responsibility is the loom on which the fabric of community is
woven. Family conflicts or crises that result in the risk of children going to state
care represent a failure of responsibility—often on many levels, individual, ex-
tended family, and community. Our response to these crises must strengthen or
build relationships and emphasize and reestablish mutual responsibility on all lev-
els—that is, spin new threads, add strands to old threads, and weave them to-
gether based on a pattern of answering to and for one another. Setting limits in a
loving way, articulating norms of behavior, and reinforcing mutual responsibility
are critical functions of healthy communities. Conferencing can contribute to the
care and maintenance of those functions in community.

THE MEANING OF “COMMUNITY”

Much has been written about the meaning of “community” and lack of clarity is
often cited as a problem, which must be solved before we can proceed to work
with communities. Practical experience demonstrates otherwise. Communities
themselves do not worry much about academic definitions. They soon define
themselves based on the issue at hand. By community I mean a group of people
with a shared interest and a sense of connection because of that shared interest.
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Ronnic Earle, district attorney in Austin, Texas, defines community as “shared joy
and pain.” A planning group in St. Cloud, Minnesota, has defined community as
“a group of people whose destinies are intertwined.” With respect, I wish to mod-
ify the widely quoted assertion that “community is not a place.” I would say com-
munity is not only a place, but that community of place matters for our long-term
health as a society.

‘We all function in many different overlapping communities around different
aspects of our lives—work, church, schools, neighborhood, family, hobbies, in-
terests. Because we are a mobile society, many people deemphasize the commu-
nity of place, which was the most common understanding of the term in earlier
generations. Community of place, geographic community (neighborhoods, vil-
Iages), is not the only form of community, but it is important around the issue of
families in crisis for the following reasons:

1. Family conflict can affect those living in the surrounding geographic area,
so there is a need to recognize harm in that community of place. Many
people who are physically close to a family conflict are affected by i, even
if they do not have a close relationship to the family. Generally, the geo-
graphic community around a family in crisis has a stake in peaceful reso-
lution of the crisis.

2. Those families most impacted by family crisis do not have a lot of mobil-
ity. Itis a luxury, related largely to income, to be able to choose your com-
munity in a variety of ways not related to the geography of where you live.
So, in fact, community of place i sill the primary form of community for
many people, especially vulnerable people—those who are poor, young,
orold.

3. The process of raising children is heavily influenced by the place in which
they are raised. The creation of norms and expectations for children will
be shaped by experience in the community of place even if there arc
strong nongeographic communities in the child’s life. Families operate in
the context of the place in which they live. Daily functions are shaped by
the community of place. The degree to which parents can allow children
to act independently, going out by themselves to school or to do an errand,
depends upon the nature of the neighborhood. The degree to which chil-
dren experience other adults interacting with them in a routine and infor-
mal way depends upon the neighborhood.

4. For most people, the sense of safety is related to place; therefore attempts
to increase safety need to attend to place. One of the most important char-
acteristics of safe places is community cohesion and sense of efficacy.

5. The immediacy of needs when families experience crisis requires re-
sources and support that are available twenty-four hours a day and do not
require a lot of time to access. In a crisis, neighbors can more readily pro-
vide that kind of immediate relief than friends who live across town.
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Itis important to draw on all forms of community that can contribute to support-
ing families in crisis, but it is also important to make sure that our resolutions
work toward strengthening community of place as well as communities of inter-
est. The future of the family will be affected by their geographic community.

CONFERENCING, VALUES, AND COMMUNITY

Conferencing has the potential to strengthen communities, but will not achieve
that outcome unless we consciously build the practice toward that goal. The val-
ues underlying the practice, spoken or unspoken, will determine the quality of the
outcomes of the process. Conferencing can be done in ways that weaken com-
munity. If the values guiding the process are not consistent with the values of a
healthy community, then the process will undermine community. Communities are
value-laden structures. Resilient, sustainable communities are built on respect, car-
ing, taking responsibility, fulfilling obligations, and a sense of shared fate. If we
want parents to be respectful with their children, they need to experience being
respected. If we want parents to respond in a loving way when their children make
mistakes, they need to experience a caring response when they make mistakes. If
we want parents to take responsibility for the impact of their choices on their chil-
dren, then we need to be responsible for the impact of our process on them. If we
want parents to be committed to successful completion of their obligations, then
they must have a voice in determining those commitments. If we want people to
have a sense of responsibility for the fate of others, then we must have a sense of
responsibility for their fate. If we want people to act in the best interest of chil-
dren, then we have (o act in their best interest.

At varying levels of intensity, community, that is connection to others, serves
the needs and interests of its members. This is a reciprocal process. The values
and expectations have to work in both directions. Every member both gives and
receives. Clearly the existence of structures or processes that facilitate giving and
receiving will increase the capacity of the community to meet the needs and inter-
ests of its members. Conferencing is a process that holds great promise for increas-
ing community capacity for reciprocity among all of its members, but that promise
will not be realized unless the process s guided by values that honor the dignity
of every human being and the importance of caring relationships. This cannot be
overemphasized. If the values of conferencing are not strong, healthy, and based
on caring and respect for all participants, then the process will not be a community-
building process. It will be a clever, new way to do the same old thing—disconnect,
disempower, and label people.

Native people have much to teach us about keeping values at the center of
human interactions. They have a way of describing these kinds of problem-solv-
ing processes that gives a helpful image. Ada Melton says that when native people
come together in a circle to address behavior, they put the problem in the center—
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not the family or individual. That makes a subtle but powerful shift in the nature
of the process, in the attitude and relationships of the process. The image of the
problem in the center helps to avoid creating an intrusive, negative focus on the
family. If the problem is in the center, family members become an equal part of
the group around the problem, contributing to the solutions—actors, not just re-
cipients of anger, advice, or directives. If family members are symbolically in the
center, there is a separation between them and others, but if the problem is in the
center then family members are part of the we of all the others and together the
we examines the problem and looks for solutions. In addition, putting the problem
in the center places more focus on the children and their needs. When the parents
are symbolically at the center, there is a tendency to focus primarily on them.
‘While technique is helpful in doing effective conferences, values are more basic
than technique. Participants can feel values in the atiitude of how the conference
is organized and conducted. Positive values reflected in respectful treatment and
caring can overcome shortcomings in technique, but the experience of disrespect
or indifference cannot be overcome by perfect technique.

Conferencing based on respect and caring can contribute to strong healthy
communities in the following wa

+ demonstrate setting limits on behavior while loving and supporting those
who have made mistakes;

+ clearly articulate norms, expectations for parenting behavior for the entire
community;

« reinforce a sense of mutual accountability, our responsibility to care about
and take care of one another;

+ practice a new form of democracy that gives all present an equal voice in
decision-making.

Each of these has implications for effective practice that builds community while
resolving individual cases.

Setting Limits on Behavior While Loving
and Supporting

This is a critical skill for communities. Behavior in a community must be kept
within certain bounds, even in the privacy of the home. The more community
members can set those limits in constructive ways without recourse to fear, power,
and outside enforcers, the stronger the community. Conferencing intertwines ac-
countability and support. Answering to those you love and who love you, as well
as those you hurt,is at the heart of conferencing. Knowing that you are loved and
lovable, even if you have made a mistake, makes it possible to face the pain of full
disclosure of the impact of your behavior. And those who love you know it is good
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for you to face yourself in a full understanding of what you did to others—but it
would be harmful to you to do that without love and support. Accountability is a
natural byproduct of appropriate caring. Loving comes first, accountability follows.
If you love someone, you want them to be responsible. You do not want them to
live in a way that hurts others, because you know that it will hurt them inside to do
that. If you know you are loved, it will give you the courage and strength to ac-
knowledge what you have done and to change for the future. The child protection
system can exercise enormous power over the physical lives of family members,
but it is relatively powerless in affecting their minds and hearts. The behavior
change we want comes primarily from the heart and mind. Those who do have
significant power to change the hearts and minds do that through caring and setting
limits—in that order: caring, setting limits. But those who care about the family
will not participate in a process that threatens the integity of self or family mem-
bers. If the process does not value family members, those with the most influence
are not going to allow their influence to be used by the proces;

Setting limits on behavior in an environment of caring has implications for the
practice of conferencing:

1. Most members of the support group of the family must disapprove of the

behavior and care deeply about the family. The process can accommodate

some support people who do not disapprove of the behavior, if the support
system overall is strong i its capacity to express disapproval.

Expressions of caring are encouraged and facilitated.

3. The larger the support system that cares and disapproves, the more rein-
forcement there is for the message of setting limits and caring. It is im-
portant to reach beyond nuclear family for supporters.

4. The support system is encouraged to take active steps in setting and en-
forcing limits in the future.

5. The process must clearly be respectful to engage the active participation
of those who care about the family in disapproving the behavior.

6. The caring expressed for the adult family members is respected and rein-
forced by other participants.

»

Many child protection approaches attempt to enforce community standards (ac-
countability) but lack any way for the community to reach out and weave the fam-
ily back into the community fabric with the development of shared, voluntary
commitments to community standards. Consequently, those strategies often cre-
ate short-term relief, but do not change behavior in the long term. Those strate-
gies also rely heavily on outside enforcers, the professional system, to solve the
problem. No new skils are learned in the community to strengthen the commu-
nity for managing this behavior in the future. When citizens participate in the
process of disapproving the behavior, they strengthen the ability to set limits.
When they treat the family respectfully and reach out to them, they demonstrate
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that caring and accountability go hand in hand. As they weave the family back
into the community fabric, they reduce the isolation that contributes to and sus-
tains the inappropriate behavior. Professionally driven processes allow the com-
munity to see the problem of the family conflict as belonging to the system. The
community conferencing process sees the family crisis as belonging to the com-
‘munity and requiring a community solution.

By demonstrating an appropriate way to set limits while caring about someone
who has made a mistake, conferencing teaches participants that it is possible to
combine loving and accountability. Practice in the process over time can build the
community’s capacity to set imits in a caring way without the intervention of the
formal child protection system. It is a primary responsibility of community to set
limits without further damaging any community member. Conferencing provide:
a structure where community members can have a direct experience in succe:
fully enforcing their standards without causing further harm to the family, while
at the same time building their own capacity to solve problems, manage behavior,
and reduce reliance on outside enforcers.

Articulating Norms and Expectations for Behavior
for the Entire Community

Conferencing creates an opportunity to look beyond resolution of the specific in-
cident to reinforce acceptable standards of behavior for the community as a whole.
One of the prerequisites of community conformity to norms is a clear under-
standing of what behavior is and is not acceptable. We have very few processes
in communities today in which community members discuss their expectations of
one another. In contrast to earlier generations, children, adolescents, and adults
get very little feedback about how their behavior is affecting others in the com-
munity or whether it meets community standards. Conferences focus on how be-
havior affects others and expectations for community behavior. The process rein-
forces those expectations, not just for the family, but for everyone sitting in the
room. In its attention to the needs and interests of all participants, the conferenc-
ing process models an expectation that everyone will have an opportunity o tell
their story and have a voice in determining what must be done. Through its
process, conferencing establishes a norm that everyone will be treated with re-
spect, listened to, and welcomed as participants in the resolution of a conflict.

Maximizing the potential for articulating and reinforcing community norms
has implications for practice.

1. The more people participating in the process, the stronger the sense of the
‘message about expectations as a broad-based message.

2. Involvement of community members who are not directly involved in the
problem can strengthen the message of community expectations. A voice
from outside the family that reinforces the message about appropriate be-
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havior can have a very big impact. By establishing an expectation as that
of the community, not just the system, a much stronger standard is set.

3. Reinforcement of community expectations for everyone will be stronger
if the conference process does not focus just on the children but also em-
phasizes support and caring for all family members and a sense of collec-
tive problem solving.

4. Agreements that include contributions and obligations of others as well as
the family will reinforce the understanding of broader community expec-
tations of all members. The facilitator may ask supporters how each of them
will help ensure fulfillment of the agreement.

Reestablishing Mutual Accountability
and Collective Responsibility

Conferencing creates opportunities to strengthen the sense of mutual account-
ability and encourages collective responsibility for the welfare of all children and
families. The intervention of the child protection system clearly communicates to
families that they are accountable to others for their behavior even within their
family. Conferencing provides the opportunity to affirm that the larger commu-
nity has a stake in the quality of family life, particularly in regard to children. At
the same time, conferencing should affirm that the larger community bears some
responsibility for the quality of family life.

Over the past three decades community members have increasingly removed
themselves from taking responsibility for the behavior of children and youth in
public places. Adults often remain silent in the face of inappropriate behavior that
thirty years ago would have clicited a clear response from the adult about s
dards of behavior. Nuclear families have been left to socialize their children to
community standards without constant reinforcement by every adult in the com-
‘munity. That burden has created enormous stress for families. By involving ex-
tended family, neighbors, and other community members, conferences encourage
sharing responsibility for the well-being of the children and family. Family con-
flict is not viewed as belonging to the family alone, but to everyone. Simply by
participating, others acknowledge some level of responsibility. It becomes much
easier for family members to take responsibility for mistakes if they feel they are
not alone, that the responsibility is shared. Conferencing allows extended family
‘members and supporters to be a part of determining the plan to resolve the prob-
lem, and consequently they have a stake in successful completion of the agree-
ment. As participants in the decision-making, they become responsible for help-
ing to make the agreement work. Instead of just the child protection worker
checking to see if the parents are following the plan, an uncle or neighbor who
was part of the conference may ask the parents whether they are atiending par-
enting classes or practicing affirmations with the child. That s a far more personal
prompt than one coming from the child protection worker.

Expressions of collective responsibility by extended family and supporters are

an-
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very important to the community because once they acknowledge such responsi-
bility, supporters are more likely to use their influence with the adult family mem-
bers to inhibit inappropriate behavior in the future. Some agreements include
ways in which other community members reach out to the family. Such actions
powerfully reconnect the family in the community and reestablish a relationship
of mutual responsibility and commitment to the welfare of all. Throughout the
process the commitment of the community to the well-being of the family is re-
flected in statements of support and caring and in the creation of the process it-
self that allows full involvement by the family. Characteristics of practice will in-
fluence the degree to which collective accountability and mutual responsibility
are achieved.

1. The wider the net of support for the family, including extended family,
neighbors, and role models, the stronger the web of relationships available
o give verbal and behavioral expression to a sense of collective account-
ability for past and future behavior. Typically, no single supporter can take
this on alone, and therefore supporters may avoid commitments if they
feel they will be stuck with all the responsibility. If the support system is
large enough, then the small contributions of each supporter add up to a
significant difference that is felt by all.

2. Collective accountability is unlikely to be expressed by family supporters
if they feel the process is isolating and hurtful.

3. The tone of the session wil significantly affect whether participants see
themselves as having responsibility for one another beyond the resolution
of the incident. If the conference is focused entirely on the birth parents,
for example, others may have no sense of their own responsibility for a
better future for all the participants.

4. Expressions of caring and support for the family reconnect them to the
community and reinforce the community’s stake in their welfare.

Practicing a New Form of Democracy

Conferencing gives the power to make a decision to those most affected by a de-
cision. It provides disempowered families and their supporters with the opportu-
nity to take control of a significant event in their lives. And it requires that the de-
cisions made address the interests of all parties, because agreement requires
everyone’s approval. That is democracy in action—on a small scale—with enor-
mous implications if practiced widely. In the conferencing process everyone has
a chance to tell his or her story in relation to the issue. Every perspective is i
corporated into the understanding of the situation that emerges from the process.
‘The complexities and nuances of real life are allowed expression and considera-
tion in reaching decisions. The information available to make decisions is not
constrained by rules or structure,

‘This may ultimately be the most important contribution conferencing makes to
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building strong communities. Conferencing and the peacemaking circle process
model democratic decision-making in communities in a new form that ensures
that no one leaves the table with their interest ignored. Decisions in conferencing,
asiin circles, are based on consensus. Consensus decision-making requires all par-
ticipants to pay attention to the needs and interests of every other participant so
that an agreement might be reached. Decisions that include the interests of all par-
icipants seem to me to be more fundamentally democratic than decisions made
by majority rule. The experience of finding consensus resolution around prob-
lems of crime, where there are very strong emotions, demonstrates tha consensus
decision-making is not an nrealistic possibility for groups of people around other
issues as well,

Experience with both conferencing and circles teaches us that ordinary citizens
do not need complex technical training to be able to sort through information
from a variety of perspectives and pick out the most critical issues and craft in-
genious solutions. Democracy is undermined by dependence upon professional
classes to analyze and solve community problems. Conferencing moves respor-
sibility and authority back to community members, including the family and their
supporters. Having a say in those decisions that most affect your life is the
essence of democracy. Conferencing and circles take the power of decision-mak-
ing to the most fundamental level. This is grassroots democracy in a form that
does not pit groups against one another, but through the consensus process builds
a sense of shared commitment and collaboration. Majority rule democracy en-
courages competition and pursuit of self-interest or limited partnerships. Consen-
sus building encourages cooperation with all other interests and pursuit of bal-
anced interests for self and the larger community. These processes have the
potential to transform our relationships with one another and our ways of work-
ing with one another at all levels—personally, in families, in the workplace, in
‘community, and in government processes. But that will not happen unless we are
clear about guiding values that emphasize respect and caring for everyone.

NOTE

This chapter is a revised version of a paper originally prepared for the First North Amer-
ican Conference on Conferencing, August, 1998, Minneapolis, Minnesota.
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Restorative Justice: The Challenge of Sexual and
Racial Violence

BARBARA HUDSON®

The paper reviews the theory and polcy proposals o recentformulations
of abolitionism and rstorativejusice. Challenges are pased to some of
the assumptions of abolitonism by considerng its applicabiliy 10 acts
of violence against women, childre, and minoriy ethnic citizens. In
partcular, the assumprions that dangerous offenders are few. and that
the ‘meaning” of a harmjl act i negoriable between perpetrators and
victims,are calledinto question. The symbolic function of eriminalization
and penalization s discussed. The paper considers whether the sirategics
suggested by recent proponents of forms of abolitonism and restorative
justice can satsfy doubls about the adequacy of earlier abolitionist
Jormulations in relaton to both the symbolic and instrumental functions
presently served by criminal la.

Whils calls for further eriminaiization and penalization of racil,
sexual and domestic vilence are understandable. the abolitonist case
that reributie ustice s more ikely o increase ather than redice such
violence, and to leave vitims unsatisfied. i defended.

INTRODUCTION

“This paper focuses on one major theory, and reflects on one important
controversy about s application, which has appeared in the wriings of
crticalabolitionist criminologits during the last few years. A significant
development during the late 19805 and the 19905 has been the elaboration
of the idea of restorative justice, as an aliernative to retributive justice; an
urgent, and as yet unresolved, controversy has been whether an abolitionist/
restorative perspective is appropriate with regard to crimes against women,

* Professor of Criminology and Penology. Division of Sociology, Univrsity
of Northumbria at Newcastle, Newcastle upon Tyne NEI 8T, England.
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Rethinking Abolitionism: “What Do
We Do with Henry?” Review of
de Haan, The Politics of Redress

Jim Thomas and Sharon Boehlefeld

Willem de Haan, The Politics of Redress: Crime, Punishment and Penal Abolition.
Boston: Unwin Hyman, 1990, 206 pp.

There is about the polemics of the prison abolitionists something of
the exhilarating character which commonly infects the writing of
those who are prepared to follow an argument to its logical conclu-
sion — and beyond (Hawkins, 1976: 5).

Nowhere is it written that kindness is preferable to cruelty (unknown
pundic).

why. Henry is affable, bright, and articulate. He can also be very, very

nasty, and he is currently confined in the most maximum section of
llinois® death row. Among his other crimes, he blew away one victim by in-
serting a shotgun into her vagina and pulling the trigger. He then slit her
boyfriend’s throat and left him for dead. His death sentence was commuted to
life following constitutional challenges to Illinois® death penalty, but he was
again sentenced to death after fatally stabbing a fellow prisoner. Confined to
death row, he tried to stab yet another prisoner. Because of these and other vi-
olent acts, he is considered a danger both o staff and prisoners. Yet suggesting
that there is hope even for those considered most hardened, Henry revealed
some reflective self-awareness: “T used to think I was a racist. Then I realized
that I just didn’t like nobody.”

F EW PEOPLE TAKE PRISON ABOLITIONISTS SERIOUSLY, AND HENRY IS ONE REASON

JIM THOMAS, & professor of sociology and criminal justice at Northern Ilinois University
{Department of Sociology, Northern llinois University, DeKalb, IL. 60115), has been involved in
prison rescarch and reform since 1980. SHARON BOEHLEFELD, a joumalist, received her M.A.
degree from Northern llinois University in 1991. The authors are indebted 1o Bob Weiss" pa-
tience, to Harry Mika, Marc Maer, Cynthia Nelson, and Karen Slaughier for thei suggestions,
and 10 Richard Hart for his promptness. We are also indebied o countless prisoners, especially
Rabb Chaka, Shubie Moore, and Mylo Cross.

Social Justice Vol. 18, No. 3 239
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children, and minority ethnic citizens. These debates reflct the significance
for abolitioniss and other penal reformers of the ‘get tough" penal climate,
and also the rise in influence of victims® movemeats and the successes of
feminists and othersin urging that sexalized and racialized violence needed
1o be taken more seriously by ‘progressive’ criminologists as well as by
legislators and policy-makers.

‘Two publications which appeared in 1986 summarized the main currents
of European abolitionist thought at that time, and gave hints of what was
10 be claborated during the next ten years. Herman Bianchi and Rene Van
‘Swaaningen's edited volume contained twenty papers which were presented
at the Second International Conference on Prison Aboliton in Amsterdam
in 1985 As the conference tile implies, it was focused mainly on the
abolition of imprisonment, although some papers did look towards the
replacement of the whole criminal justce system with something along the
lines of the ‘alternative dispute settlement’ procedures which existed in some
places in North America. The ideas put forward in the volume were the
well-known abolitionist proposals for & moratorium on prison building,
decriminalization of some offences, and moving from criminal law towards
civl lawicommunity court procedures. In the main, aboliionism and the
informal justice movement were separate, even if thei practical proposals
sometimes appeared very similar. Abolitionism was a vision without a
strategy; informal justice was a practice without a theory.

In the same year, a special issue of the journal Contemporary Crises
contained papers which tried to give abolitionism a stronger theoretical base
than previously. A paper by Heinz Steinhert, for example, showed that with
a different (more ealistic, he claims)set of assumptions than those on which
crime policy s usually based - more realistc especialy than the assumption
that punishment is an appropriae and effective means of reducing crime —
an altermative srategy for reducing the influence of harmful behaviour could
rationally be derived.*

In the 19905, writers sharing or sympathetic to abolitionism or at least
drastic reduction of the penal sphere have further developed ideas about
procedures which could replace those of present criminal law and about
changing the normative orientation of lw from retribution 10 restoration.’
As wellas European aboliionist theory, these contemporary reformers have.
found theoretical grounding for their proposals n the work of Habermas
and in feminist and postmodernst jurisprudence.

1 H.Bianhiand . Van Swassingen o), beliotom:Tomards  No Repesive Approach
1o Crime (198

2 H_ Sicaher, “Beyond Crime sod Pusishmest’ (196 10 Comemporsry Cries 21

3. Braithwaie, “Incquaity nd Republicn Crmscogy” i Crime ond ey, s ).
Hagan and R D. Petrson (195) R Van Swassngen, el rombog. Viions fom
Eurape 1597
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FROM ABOLITIONISM TO RESTORATIVE JUSTICE

European abolitionism is 3 movement as wel as a theory, as Sim demon-
strates with reference to England and Wales, which has campaigned for the.
ights of prisoners and for improvements in prison conditions, as wellas for
reductions in the use of imprisonment* In the 1970s and 1980, European
abolitionists were much infiuenced by Thomas Mathiesen's succinct posing
of the reformrevolution dilemma: if abolitionists propose reforms, imple-
‘mentation of these may strengthen the institution which they 5o dislike, by
making it scem less oppressive or arbitrary; if they publish more radical
suggestions for change or abolition, they are likely to be marginalized and
have no influence on actual prisons and punishments.* Mathiesen therefore
suggested that abolitionists should not disclose their final objectives, but
should campaign against the worst aspects of imprisonment, such as punish-
ment blocks, the use of drugs in prisons, lack of legal representation in
disciplinary hearings. The result of this campaigaing o rid the prisons of
their worst evils rather than theorizing to formulate an alternative 0 a
punishment system produced some important local improvements in prison
conditions,* but lef in place a repressive, punitive criminal justice system,
with prison at its centre.

In the 1980, prison numbers grew, prison conditions became harsher,
and so-called altematives 10 custody came to incorporate more and more
of the pains of imprisonment. The work of Michel Foucault and Stanley
Cohen drew attention to the ‘dispersal’ of the disciplinary mode of punish-
‘ment that is most fully realized by the modern prison, throughout society.”
If ‘prison’ was not merely a building, but a principle - the coercion of time
and space’ — then not only was abolishing some of the worst features of
prisons insufficient to make the response to crime more humane and
constructive, but abolition of prisons themselves was also insufficient. The
target for abolition had 1o become punishment itelf

I prisons were to be abolished but not punishment, then there would be
10 check on the intrusiveness or unpleasantness of community punishments:
what i the point of abolishing prisons, i electronically monitored curfews
and house arrest turn homes into prisons, or if community service orders
impose hard and degrading labour combined with the intrusiveness of body
searches and urine testing? Only if punishment tslf is called into question

41 Sim, The aboldonst approach: & Brtsh pespecive in Pnal thory and pacice
ratin and norarion n criial i, 5. A. Dt e a1 (1954

5 T Mathicsen, The Poltics o Abolion (1974

6 Simop.citn &

7 M. Foucau, Discile and Puris: the Bt o he Prce (1977 5. Cohe, “The Pusiive
City: Notes o e Disperal of Socal Contol (19793 Comemporary s 3% 5. Cohen,
Vilons of Social Contol 1989,

8 B. Hudson, The rsin ue ofimpisonnet: the mpact of decrcrtion polie” (1989 11
Crieal Sucl Plcy 4.

29




image29.png
is it clear tha ritiisms of prson condtions,lack of rehabilative faclis,
and 50 on cannot be emedied by more and beter prisons,or by reproducing
the prison in the ‘communiy faclty’ o the “day centre>

AL the same time tha the intusivenes and pain of the punidve network
was being acknowledged, ncreasing attenton was being paid o the iffr-
ential impact of state punishment on the uncmployed, on minority cthnic
sroups, on the mentally disordeed: punishment was recognizd as the
“penalitng circut of the poor." 1t was hed to b inmical to social justice
and doing nothing to reduce kel of crme.

Beyond the world of academic criminological debat, the growing influ-
ence of the idea ofthe offender 2s 2 member of an ‘underclass', comitted
0 criminal valuesystem and thercfore unamenable 1o reform and rehabil-
itation was underpinning the toughcning of community punishments as well
as the harshening of prison regimes, whilst criminological and poltical
recogniton of the viim was adding another ingredient to he ideology of
law and order In Europe as in the United States of America, the political
manipulation of the suffeing of actual victms and of the fears of potential
victims has provided futher impetus for the move towards hars, incapac-
itative penal policies. One of the ironis of ecent penal developments is that
a long-standing abolitonis argument against present penal systems is that
al the resources of criminal justce have beca used for punishment of
offenders, with almost nothing being done by way of crime prevention o
Support o recompense to th victm —we have, a i often s2id,  punishment
system not  justce system. Thus Nils Christc in 2 cekbrated paper argued
that th criminal law appropriates the expericnce of victims, subsitting
the state for the individual a5 victim and leaving no place in the criminal
justie processforvictmsto el e storie.* Abolitionists havealso argucd
that punishment docs nothing o prevent crime - that socil policy rather
than penal policy i needed to reduce the pressures on people (0 turn (0
illgal means to secue their wants and necessities And yet, it i in the
name of community safety and acknowledging victims' demands for both
retalaton and protecton that polices such as thre strkes, mandatory
‘minimums, and their English and European equivalents have developed.

By the end of the 19805, the ‘negatve reform’ stratcgy advocated by
Mathicsen seemed inadequate (o mest the challenge of the new law-and-
order climate; new theories and strategies have accordingly been developed
by penal abolitonists and penal reductionists whichtry to addres th claims
of actual victims and communitis of poteatial victims on criminal justce

9 5. Hodson, Peral Policy nd Socil Jutic 1995,

10N, Corste. Limis o P 1982

11 B Laflrgue and T. Godefoy, ‘Ecosonc Cyces and Pusishmest: Unemployment and
imprisonmet” (1979 13 Conemperary Crocs 371

12 N. Chit, Confics as Propety’ (197) 17 . 1. of Criminoogy 1.

15 Hudson. . cit .5

14 A Suat, Vengeance, Vicims sod the esties o L’ (197) 6 Socil and Lgel Stis
6
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sysems, What has emerged as a posiive alterative to retributive criminal
ustic, i restorariv justice. The overall purpose ofretorative justice is not
o infict punishment in proportion to the serousness of the offence, o (o
incapaciat offenders so that they pose no further risk (0 the public, but
“the restoration into safe communiie of victms and offenders who have
resolved their conflcts’

“The main principle of this approach is that the task of crimina justice
should be the restoration of relationships, and balances of advantages and
disadvantages, that have been fractured by the harmiul action (he ‘crime’
in the present vocabulary o crminal justce). This basic pincipl is common
10 many formulations, but  partcularly wel-easoned and thorough expo-
sitonis given by de Haan. He usesthe term redress, arguing tha the restora-
tive proces s started by a “victin? claiming redress: To claim redres
merely o asset that an undesrable cvent hastaken place and that something
needs o be done about i

Claiming redress would intiate a dialogue about the natue of the event
that has taken place, and about what needs to be done (o put maters right.
“The idea of redress rests on the assumptions that:

() what we presenty cal crime i 3 complex event, which will have &
ifferent meaning according t th circumstances of the offender, the victim,
and the communty, and the relationship between them:

() all partes to the event deserve a hearing, and that they have clims
on the justie process.”

“The strength o restoative justic, it proponcats claim, ae that it makes
the perpetator face the factthat eal harm has been done o an actual victim
by his or her action; tha if the perpetrator s party 10 the outcome, he or
she s les lkey than with a puniive system to displace remorse for the
action ito resentment of the purishrment; aboveall, it s much more lkely
than the present system 10 provide for a balance between the needs and
rights of both offenders and victims. With a punitivesystem, thee s ahways
2 tension between recognizing the harm 10 the vicim and protecting the
ights of the offender.In terms of the riique o law posed by Derrida and
other deconstructioist, justie’ would be mor closely approached than
with a punitive system because the process would recognize the perpetrator
and vitim in ther indviduality,rather than approximating the crime 0 3
seneral legal category and the harm 1o that which would be el by a
sandard, average, vietim

15 DW. Van Ness, ‘New Wine snd O Wincskiss: Four Challenges of Resortive Justcs”
0993 8 Crim. L Forum 25,3 258

16 W de Hasn, The Pllicsof Resves Crme. Poishmensand el Ablition 199) 158

17 B Hudson, ‘Restorton resigration sad b gher punshment i 4 acaly ot
ustic ysem' (19999 (Howard League fo Peaa Refors seminas, ‘Puene 1 the
e 2000, Edinburgh)

15 3 Derrids, “The Fore o Law: the Mysical Foundations of Authority (1390 1 Crdozo
L Ren 6,60, ool The Phiespky ofthe Liit 199 ch 6 C. Dowzinasand
R Wartingion, The Fac ofJustice: A Jursprodenc of ARty (198) Sokl ad Legl
St 405
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“The emphasis of restorative justice s on ‘right relationships’ rather than
‘right rules’ restorative justicethus has much in common with Pepinsky and
Quinney's ‘peacemaking’, and it also has much in common with the ‘ethic
of care” of feminist jurisprudence.

i, say it proponents, more lkely than retributive justie t0 reduce the.
incidence of crime because of its concern for the safety of victims: a5 Van
Ness explais, restoraive justioe addresses crime at the macro level s well
as the micro level ~ addressing the need for buikling safe communities as
well as the need for resolving specific crimes

iioniss have long recognized some possible problems both with the
abolition of imprisonment, and with the abolition of punitve justice an
replacement by a more restorative-orinted justce. Diffculies arise with
regard to reactions to persons who pose clear danger 10 others; o persons
‘who will not agree (o offer redres o to refain from similar behaviour in
future; to behaviour where the perspectives of perpetrator and vietm arc so
‘opposed as o be non-negotiable, and to the impact o restorative procedures
on the acceptabilty of behaviour in the community * These problems are
posed most acutey if one imagines replacing punitve justie by restorative
Justice when the behaviour concerned is vionce against women, children,
or minority ethnic citzens. My purpose s to consider these dilemmas, and
10 ask whether the most recent formulations of the restorative paradigm
propose viable and appropriate remedies for these most serious kinds
of harms.

THE FAILURE OF CRIMINAL JUSTICE

Itis common cause among those advocating women'srights,child protection,
and the protection of minority commuites that raditional criminal justice
has failed o provide remedies for violence against women, children, and
‘minority ethic victims. The failings of criminal justie are well documented,
especially in the case of violence against women.” They include social and
judicial attitudes which have regarded matters that happen in the private
domain as no concern of criminal law; attitades among police and
prosecutors that victims are unlikely o sustain complaints and that therefore
action is generally wasteful of time and effort; humilating and intrusive
interrogation of victims 1o determine issues of consent or provocation;
victims' unillingness 1o press charges because of fears of retalation;

19 1. Zer, hanging Lnses: A New Fcus fr Crime nd Jisce (1990, H.Peinsyand R
Quiney (o), Crimbnlogyas eocemakin (1991, Hodson,op .., . C. St
“Femiist Jursprudence’ n Lav, Crine and Sexsaty, e C. St (1995

20 Van Nes,op ., 5. 15.

21 H Bianchi,Abolon assnses and snctery is 4 Reaer om Punhmens, eds. A. Dl
and D Garand (1990

2 RE. Dobash 4nd R . Dobash, Wamen, Vilece and Sl Change (1993,
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difficultes of obtaining corroborating evidence when abuse takes place in
privatc, and 50 on. These obstackes to obiaining remedy (and getting the
behaviour stopped!) are especially formidable in the case of ethnic groups
such as Britains Asians, who risk rejection and hostlty by their relatives
and neighbours if they tarn 10 the police and the courts»

Racial violence has been difficult to measure.3 Even when policy Suggests
that racist elements should be considered as aggravating circumstances
leading to enhanced penlties, and when police forces take an inclusive
approach to recording cases as racialy-inked (including offences on the
basis of victim characteistics and/or victim reporting of the offence as
racially motivated, rather than excluding cases unless the arrsting oficer
or other offcial assesss the case as racially motivated), the racial aspect
tends to be lost as the case progresses through the various criminal justice
processes. In a survey of cases recorded by Northumbria Police as acially
linked, my co-rescarchers and 1 found that cases of abuse and harassment
or other public order offence tended not 1o be prosecuted, usually forlack
of evidence;in cases such as theft and robbery from Asian of other minority
shops and homes, the racial link “disappeared” from agency information
systems and the cases were prosecuted and sentenced like those with whi
victims. Again, the usual reason given was lack of evidenc for the racial
‘motivalion. A recent report by the group Human Rights Waich documents
alarming levels of acial violence in England and Wales, and deplores the
failure of criminal justice 10 prosecute and penalze the perpetrators*

“The most notorious case recently in Britain has been the murder of
Stephen Lawrence, a black youth who was kiled by a group of white youths,
‘whils e was waiing for a bus. Although a number of white young men
have been identiied s responsibl for the Kkillng. they have not been
convicted because of lack of evidence. The Lawrence family and their
supporters say that evidence was not obtained primarily because police
approached their investgations with the view that Sicphen Lawrence and
his companion must have been engaged in some sort of unlawful activity,
and that the death must have been the result of some sort of spontancous
fracas amongst lawless youth, rather than a law-abiding. hard-working
student engaged on peaceful, proper acivits being atacked by racist thugs.
This case demonsiraies a further diffculty which black victims have in
obaining remedy through criminal justice: they are more readily seen a5
“suitable enemies’ than as ideal vitims'* (This same problem, of having
10fit the constructions of ‘idealvictim’ i order 1o Gbtain convicton of one's

B

24 B, owing, Racil Harasment 304 the Process of Vitmiztion: Concepual and
Methodologcl Implctions or e Loal Crme vy’ (1993)3 B J. of Coimilogy
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aggressor, has affected women, for example prostitute women or other
independent, sexually-active women, attempling to bring rape charges.)

‘Criminal justce has failed 10 deliver on the frst demand made by feminist
‘and anti-racist activsts caling for inereased criminalization of for alternative:
forms of justice ~ to make evident the extent of racialized and sexualized
violence - because ofthe obstacles to reporting, prosecution, and conviction
that it poses. Criminalization means that most offenders are left frec to
continue thei activities, and most victims are left unprotected.

Those urging that racial and sexual violence should be taken more
scriously, including groups such as the Commission for Racial Equality,
have complained that even where prosecutions are successful, penaltis are
insuffcient Fines and community penaltis 100 often induce resentment
and the desire for revenge, rather then repentance, in the perpetrator, and
provide no protection for the victim or other potential vietims. If riminal-
ization and penalzation are the ways of demonsirating that society is
opposed to certain behaviours and takes them seriously, then the message
given by the composition of prison populations in Britain, the United States
of America, and similar countries s that racial and sexual violence are less
serious wrongs than burglary, thefl, and many other property offences
‘Women's groups, and anti-racist campaigners, threfor, have been demand-
ing notonly higher rates of arrest and prosecution, but also tougher penalties
for those committing offences of racial and sexual violence.

‘Acknowledging that in Scandinavia, as elsewhere in Europe, women who
would support reduced imprisonment for the property crimes of the poor,
demand more and longer prison sentences for sexual and domestc violence,
Liv Finstad urges abolitonists 1o take up the challenge of devising more
constructive ways of responding o sexualized viokence precisely because of
its damaging, domincering, harmful nature: if these most serious of crimes
ould be dealt with without imprisonment, the casefor abolition of imprison-
ment or other, les srious, crimes would be established.* Finstad isiss that
any non-imprisoning fesponse o sexual violence must satsfy certain demands:

Gul and esposivilty st be rmly and eguivcaly atached 10 the perpetat
prtecion and compenstion mus be flecied forthe vt
e cxtnt and eriouses of sexulzed vsence et st be made nvible

These are the demands made of justice processes by other writers who either
advocate or are sympathetic 10 restorativ justics, for example, Braithwaite
and Daly. I would endorse them, and again, I would insist on parallel
demands for any response to racial violence.

27 Dobash and Dobash,op.cit. n. 22 M.D. Fields, Criminal justice resporses 10 vioece
agios women'in Penl theory and pracice. o md oraton i cminl e
cds A DulT vl (1999

28 L Finstad, Sxval Offenders Out o Prisn: Pricpes for  Reslsic Utopi (1990) 15
Intenatonat 1 of he Sociclogy of Low 15

29 1 Braithwaite and K Daly, Mascuiites od comemasiarian coneo in Jut Bys Dong.
Buines? Men. Masculiiis and Crme, o, T Newbers 304 EA. Stanko (1999,
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RACIALIZED, SEXUALIZED, AND DOMESTIC VIOLENCE:
‘THE POTENTIAL OF RESTORATIVE JUSTICE

Even if more cases could be prosecuted successfully, the dilemma highlighted
by Finstad, Meima, Braithwaite and Daly, and others who take up the chal-
lenge of abolitionism's response 10 sexualized and racialzed violencs, s that
of moving away from punitive reactions which — even when enforced —
further brutalize perpetrators, withou, by leniency of reaction, giving the
impression that sexualized or racialized violence is acceptable behaviour®
As Sim summarizes the dilemma n relation o rape:
The eien semencesfo such crime and the symboic mesages whih men tke from
Henency ca be conrased with the fact tha longerprison sesnces e 0 souion
1o e problm of rae and inded may sempy cxaczbate the poblem a an individal
el by plcin he it 3 msscline el hchreforce the oy tass
Dt were par of i ehavior paterns ot the wals

“Thi statement poins 10 the fact that there s an important iffrence
between racial and sexual crimes, and the street crimes of the powerless
‘which seem to be the behaviours which most abolitonsts have most learly
in view. This difercnce s that, as shown above,sexual, domestc, and racal
vilence has not, unil very ecently, been aken seriously. These crimes have
been over-—oleated, whereas burglary,car thet street robbery, and the like
have been over-penalized. In other words, the ensuring, moral-boundary-
declaring, symbolic purposes of criminal law have already been served in
elation t these laie types of offencs, whereas with racialized and sexu
ized violene, the symbolic force of criminal law has oly recently, and only
partially (espeially in the case o racial violence) been deployed o demon-
strat tha socicty, at leas i it official organizaton, disapproves of these
forms of behaviour.

Sim's words echo Garland's description of the ‘raic qualty of punish-
ment: that it is simultaneously necessary to symboliz the state’s author-
ittive disapproval of cerain forms of behaviour and futile i itsefects at
controllng that behaviour.* Certainly, it is desirable for socity to demon-
strate that it is opposed 1o racial and sexual violence. On the other hand,
could not the response 1 such behaviour be organized according 1 a logic
that makes for more effctve remedies than cther doing nothing (o, at
most,very e, or punishing offenders by confining them n settings where
hir racist and sexist attitudes, and thei fantasicsof violence and sexuality,
will b futher uelled? Garland'sdepiction of the ragi duality of punish-
ment rfers (0 it expresive and instrumental functions, which may ofien

50 Finstad, op.cit n. 25 M. Meima, “Sexual Viiese, Crininal L 1 Abolonis i
Geder, Sy and Soci Cnir, . B Rion 0 M. Tomason (1590 Brahwit
a0 Day, 0

311 Sim,review of Biachiand Van Swaamingen op. . 5.1 (1990 18 Irmarionat | of
the Scilgy of L 9.

52 D Garland, Punshment and Modern Sockery (1590 3130,
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be in conflct. Aboitonism and other ciiques have usually concentrated
on the instrumental aspects of punishments, and left its expressive tasks
unaddressd. I restorative justice i to provide an adequate response to
acial and sexual vioence, s proceses and remedies il have o address
both the cxpressive and instrumentl functions of traditonal retributve
criminal justioe

“The argument of bolitonists such s Bisnchi and Mathiesenwith regard
0 prople who poseacear danger o the hysial safety f others s generaly
hat ther ar few such offenders ncapacitativ insttutions where they can
be resrained and kep away from potental victims therefore are needed,
butther is nced fo ol smllnumberof such faciltis, and imprisonment
a5 the response tocrme can become th exceptional rather han the normal
practice. Violence against women, chidren, and minority cthnc ciizens s,
However,widespread an frequen. Chesney-Lind and Bloom report that
stimated three to four millon women are batered i the Urited Sates of
‘America cvery year ccording t0 3 ormer Surgeon General that population
Surveys stmate that 21 to 0 percent of United Sttes women will b beaten
by 8 partner at less once i thi feimes:that almost alf o allbateers
beat their partners at least thee times 3 year The 1996 Britsh Crime
Survey reports I million inidents of omeste vioence, with te caveat that
this is likely to be an undercount.* As revealed by the survey, domestic

Jence aczounted for mor incdents than stranger vilence of all Kinds
From thefgurs iven in th survy, domestic vilenc cetanly sppeas t0
‘be a more serious problem than mugging (street robbery): 990,000 reported
incidentsof domestic volence compared with 39,000 reported icidents of
mugging: victims wee also more kel o sustain jury i domestic vioknee,
with only 3 percent o reporte domestic volenc incidents esulting in no
injury compared to 67 per cent of muggings.*

Not only i domestic vioknce widespread. i s incrasin, an whist some
of the apparent increase can perhaps be atrbuted o increased reporing,
there is no doubt tht th behaviour i widespread. an that i continus to
‘be under-reported. The same sort of detailed figures are not available for racial
‘violence, but police forces throughout England and Wales have recorded rising.
Jevels of racil attacks and harassment throughoet the 1990s. Home Office
figuresshow that polie recorded 12,222 racial mcidents n 199596, pr cent.
more than'n 99495, It widely acepted tht racialvilenc s ignicantly
under.reorded, party because of the diffcutes o asertaining racal moti
vaton, nd partly because of underreporting by ieims and their comm-

e who lck confdenc thatthe police and other enforcement agencies wil

53 M. Chesny-Lind and B. Bloom, “Femins Crmiology: Tinking About Women and
Crime’ i Thiking Cricaly Abeut Cine, s B.D. MacLean aad D. Minovie (1997

54 Home Offce, The 199 Britsh Crime Suvcy. Enlond and Wiles (1996) 1 5.
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36 Natona Assciaon or the Care 304 Resttement of Offendes (NACRO), Crminl
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with personal and social conditions which had been part of the reasons for
the behaviour, There would also have to be a network of holding faciltes
and recourse to injunctions, curfews and the like to deter further offending
and protect the victim and potential victims before the conference of forum
ould take place. These resources would also be brought to bear on offenders
who did not exhibit the necessary shame and resolve, o whose own efforts
10 change their behaviour needed buitressing by some stronger sanctions,
both positive and negative. And of cours, these resources would have o
be extensive, given the amount of racialized and sexualized violence.

“The facilties necded for giving effec to decisions made by community or
other forums are very similar to the proposals of state-obligated rehabil-
itation: society should acknowledge its part in the causation of crime by
provi the offender can have recourse 10 as
of right; society as victim has the right to demand that the offender acknowl-
edges his or her own willed role in the offence by agreeing 10 part

between state-obligated rehabiltation and restorativ justice is not so much
in the remedies proposed, but in the processes of decision-making.
Restorative justice goes further than state-obligated rehabilitation in
including determination of ‘What happened" in its processes of deliberation,
as well as deciding the appropriate remedy. It lso goes further in calling
for the replacement of the adversaria, formal court of law by  form of
negotiation between parties empowered as far as possible as equals

Iis, perhaps, less the “disapproval” cement of the term “community
disapproval’, that is problematic than that of ‘community. The ‘death of
the social” aving been proclaimed, most of us now inhabit not ‘commu-
ites, but shifing, temporary allances which come together on the bas

of private prudentialism.* Residents” assocations; parenis® associations;
city-centre rate-payers; shopping-mall retaiers, share-holders® meetings;
‘women's groups: these are the kinds of collctivties which claim people’s
alegiances now, rather than communite. The weakest point of many of
the restorative justice ormulations, s thus not the question of how can the
power between victim and offender be balanced, but what i the community;
‘whal s the community interest, and how can i be represented? Without the
concern to make safer communites, estorativ justice i in danger of merely
substiuting civil jusice for criminal justice. Without the community,
restoratve justice i rduced 10 the competing perspectives of the victim and
the perpetrator, and there i no socil group with reference to whom the

46 P. Carkn, Crime, nequalty an seeacing i Payin for Crine, ods.P. Caren 204 D.
ook (1989);Hudson, op. .5, 5.

= P O'Malky, Risk Power and Crime Prvesion (1952) 21 Ecomomy and Society 2% a4
P. O'Malky, Pos Sl Criminclois Som Impbcations of Curent Pofitea Trends
for Criminclopcal Theory and Practce (199) 8 Cores ies i Crminl Justice 26, .
R, The Do the Socl Refgrin the Trrory o Goverment (196)25 Econmy
and Socity 321
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240 THOMAS

All cultures face the problem of controlling intentionally violent persons
who are, by overwhelming consensus, threats to social safety or stability.
Methods have varied, but few societies willingly tolerate predators. A question
confronting critics of the Western model of justice is: How do we deal with
Henry? Those who argue for the abolition of prisons or the reform of criminal-
justice procedures are hard pressed for an answer.

In this article, we review current abolitionist thinking and assess its impli-
cations for critical criminologists in the U.S. We argue that to see abolitionism
as merely an idealist belief that punitive incarceration should be eliminated
misses the position’s value as a form of social critique. Although our own
views of abolitionism remain ambivalent, we suggest that despite flaws and an
often piecemeal approach to the problem of crime, the recent literature on
abolition has given new impetus to critical criminology. Perhaps, as abolition-
ists suggest, it is time to confront the goals and future of the carceral.

nism

The Meanings of Abol

Abolitionism is a vague term that cannot be readily collapsed into a coher-
ent, unified philosophy. At least four broadly overlapping distinctions can be
‘made regarding the grounds on which groups oppose incarceration:

1. Ethical, rooted in Western philosophy and theological tradition;

2. Ethical, rooted in non-Western philosophy and theological tradition;

3. Anthropological, based on models of dispute resolution and decen-

tralization; and

4. Sociological, based on the failure of the existing criminal-justice

system, including incarceration, to alleviate crime problems.

These distinctions, however, apply more clearly to the arguments them-
selves than 10 those who present them. For example, in the United States, abo-
litionist arguments come from members of the “peace churches,” which in-
clude Quakers (c.g., National Commission on Crime and Justice, 1991),
Mennonites (e.g., Zehr, 1990), Justice Fellowship (Justice Fellowship, 1989;
1991), and Unitarians (e.g., Unitarian Universalist Service Commitice, 1982).
These groups employ ethics or docirine to oppose the inhumanity of incarcer-
ation. They also draw from anthropology and sociology to develop alternatives
to incarceration and to justify a need for such alternatives.

A second abolitionist variant is found in the works of thinkers who chal-
lenge the “spirituality” of Western civilization. They suggest that the social
system itself must be reorganized before we can establish  “just society,” and
that state authority and definitions of “crime” are antithetical to social har-
mony, stability, and justice. Leading proponents include Quinney (1988),
Quinney and Pepinsky (1990), and Pepinsky (1988), who write in the tradition
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(for example representatives ofthe battred women's movement), but more
often ther s some firly vague rfereace o wder commanity. All envisage
Some sort of ‘community’ epresentation -t arbitate, 0 mobilize resourcs,
1o expres disapproval, o readit.

“The problem of the offender who continues to pose danger, or who refuses
o accept the accoun, wishes, and proposals of the victim is addressed by
e various formulation, and this s an isue about which diffrences arse.
Bianchi and some other European aboltionits propose revival of the
institution of ‘sanctuary, as somewhere where 2 person who poses danger
o otherscan be, safe from vengeance from victms and commanites, whilst
avaiting processes and remedis® Bianchi's description of sancary,
however, presupposes some sortof negotiation, and upholds th right of 3
victim t0 demand a tria fthe perpetrator continuall refuses to negotate.
‘What th lst resor of fuild negoliations should be s uncear.

For Finstad, th last esort provision i coerced deprivtion ofiberty, but
she invokes a medical modelof hospitalization rathe than a criminal model
of imprisonment# The danger here is that the indvidual becomes pathol-
ogiaed rather than the behaviour being condemned. Braithwaite and Daly
apply the iea of an enforcement pyramid, with prison at its apex.”
Depending on the willingness or otherwise of the perpetrator to accept
responsibily, admit the wrongncss of the behaviour, and take steps (o
ensure that it does not recur, an escalating reperoiee of responses is
provided,rangingfrom nformal isapproval by family and frends,through
reparative measures decded upon by neighbourhood conferences, through

possibilty could perpetuate the pesent situation, which i that uales (long)
prison sentences are imposed, the message of a case i tht th behaviour is
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not really serious. Community disapproval, redress and attempts (o change
‘could be seen as ‘getting away with i, just as the proponents of get tough
sentencing designate non-custodial penaltis for a range of offences now.
‘This points 10 the importance of restorative responses to domesti, sexual,
‘and racial violence being introduced in a general framework of restorative
justie. They should not be used - as was the complaint againt some earlier
inidiatives in informal jusice - as second-rate justice for offences that don't
really matter Braithwaite has consistently argued for across-the-board
reductions in the fesort 10 punitive sanctions and the introduction of
conference procedures and restorative measures for most offence types. In
such circumstances of general penal defation, itroduction of the enforce-
ment pyramid should not mean that sexual or racial violence was taken less
seriously than other offence types, but it could perpetuate one of the elements
of current criminal procedures that are objected to by many advocates of
tougher responses to domesti violence, which is that violence appears only
10 be seen as serious f it i repeated.

Existence of the “big stick’ of imprisonment might well mean, i other
words, that the pronouncement of a prison setence is sl the expressive
yardstik for the condemnation of behaviour. Victims and ther relatives
might fel that their injury was being taken less seriously than an incident
which did result in imprisonment: the lynch mob, after all xist i relation
10 awareness of the possibility of execution and perception that this is the
mark ofstern disapproval. To serve the expressive functions of punishment,
restorative processes will have 1o devise ways of clearly separating condem.
nation of the act from the negotiation of measures appropriate (o the
relationships between the partcular vitim, the offender, and the community.

RESTORATIVE JUSTICE OR ENHANCED PENALTIES?

Tolerance and/or denial of the extent and seriousness of crimes against
women, children, and minority ethnic citizens make the demand for
increased penalization understandable, but as well as believing that the
inflction of suffering generally makes people worse rather than better, my
‘own abolitionist instincs are strengthened by fear of the puntive inflation
that occurs if, whenever a group gains recognition for its harms, such
recognition is expressed through increased penalization. Penal measures, as
van Swaaningen argues, do not have a simple ad hoc validity, but always
have a general impact : Feminists may successfully persuade legislators and
judges of the serious harms of domestic and sexual violence; environmen-
talists successfully urge the seriousness of pollution; politicians pontifcate:

51/ M. Can, ‘Beyond aformal Justie” (1955) 9 Comemporsry Cries 335 . Harringion,
Shadow usice? The eology and ittt of Al o Cout (1989
52 Van Swaaingen, 0p. it . 41, . 218
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Rethinking Abolitionism 241

of “peace-making criminology.” Christie (1986) raises similar, fundamental
questions regarding the relationship of criminal justice to human existence.

A third view exists among those who draw upon anthropological or so-
cialist models to suggest alternate sanctioning and dispute resolution. They
autack state-sponsored punishment and propose models of decentralized justice
or informal mediation techniques as alternatives. This group suggests emulat-
ing systems or institutions used by other societies to replace prisons and other
forms of state response to social offenses.

A fourth group — including Mathiesen (1986, 1980, 1974, 1974b) among
others (e.g., de Folter, 1986; Knopp, 1976; Mitford, 1974; Scheerer, 1986;
Sommer, 1976; Steinert, 1986; see also back issues of Crime and Social
Justice and the collection of essays on transcarceration in Lowman, Menzies,
and Palys, 1987) — employs sociological studies or social criticism to critique
imprisonment and criminal-justice procedures.

Although not unified in their opposition to prisons, these groups share sev-
eral broad goals. First, they recognize the disproportionate weight that minori-
ties bear in incarceration rates. Second, they argue that minimally restrictive
alternatives to imprisonment should be used to assure public safety. Finally,
they argue for a restructuring of criminal law that includes decriminalization
of some offenses, reclassification of behaviors not amenable to deterrence
(such as drug abuse), and substitution of non-criminal responses for acts that
are not a direct threat to public safety. These disparate bits of the abolitionist
‘mosaic do not form a consistent pattern of theoretical or conceptual logic, but
they nonetheless create an image of one potential solution to the prison
problem.

‘The Progenitor of Contemporary Abolitionism: Thomas Mathiesen

The intellectual exemplar for most abolitionist thinking is Thomas
Mathiesen, who for nearly a quarter century has articulated thoughtful and
powerful arguments against prisons. In The Politics of Abolition, perhaps his
most influential work, Mathiesen analyzes the activities of various
Scandinavian abolitionist/reform groups. Although he is self-consciously
vague about his ultimate abolitionist goals and gives compelling reasons for
this vagueness, he is explicitly clear in his support for “non-reformist re-
forms.” The term, borrowed from Gorz (1968), refers to implementing
changes that are not merely cosmetic, but possess the potential for structural
transformation:

A reformist reform is one that subordinates its objectives to the crite-
i of rationality and practicability of a given system and policy. Re-
formism rejects those objectives and demands — however deep the
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Preface
Wilf Stevenson, Director, Smith Institute

The Smith Institute s an independent think tank which has
been set up to undertake research and education in issues that
flow from the changing relationship between social values and
econamic imperatives. In recent years the insitute has centred
its work on the policy implications arising from the interactions
of equality, enterprise and equity.

In 2004-05 the Smith Institute ran 2 highly successful series of
seminars looking at case studies of the use of restorative justice
techniques among criminals and thei vietims, in schools and
within communities and neighbourhoods. Building on the
impressive accounts of how powerful restorative justice
techniques could be, as 3 way both of changing behaviour and
of mitigating harm, this independent report was commissioned
by the Smith Institute in association with the Esmée Fairbairn
Foundation in order to examine the evidence on restorative
justice (RJ) from Brtain and around the world

The aim of the project was o bring together the results of
RJ tials in order 1o set out 2 definitive statement of what
constitutes good-guality RJ, s well as o draw conclusions both
as 1o its effectiveness with particular reference to reoffending
and as 1o the role that RJ might play in the future of Britain's
Youth and criminal justce systems.

The Smith Institute thanks Sir Charles Pollad, Rob Allen and
Professor Mike Hough for their hard work as members of the
Steering comilttee convened to commission and oversee the.
academic rigour of this report,

The Smith Insttute gratefull acknowledges the support of the.
Esmée Fairbaim Foundation towards this publication.
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Abstract

A review of research on restorative justice (R) in the UK and
abroad shows that across 36 direct comparisons to convention!
criminal justice (CJ), RJ has,in at least two tests each:

= substantially reduced repeat offending forsome offenders
butnotal;

= doutled or mre) the offences brought to justie as diversion
from ©;

= reduced crime vieims'post-raumaticsiress symptoms and
related costs;

= provided both vetims and offenders with mre satisacton
with justie than C;

= reduced crime vieims'desie fo violent revenge against their
offenders;

« reduced the costs oferiminal justice, when used as diversion
from ©;

» reduced recidivism more than prison (adults) or as wel os.
prison youths.

These conclusions are based largey on two forms of estorative
justice RJ): face-to-face meeings among al parties connected
0.2 crme, including victms, offenders, their families and fiends,
and court-ordered financial estitution. Most o the face-to-face
evidence is based on consistent use of police offcers trained in
the same format for leading R discussions. These meetings
have been tested in comparison with conventional criminal
justice (CJ) without benefit of RJ, at several stages of CJ for
vilence and theft:

a5 diversion from prosecution altogether (Australia and US);

* 252 pre-sentencing, post-conviction add-on to the
sentencing process;

25 2 supplement to a community sentence (probatior);

252 pregaration for release from long-term imprisonment to
resettiement;

 25.2 form of final warning to young offenders.

Violent erimes
Six rigorous fie tests found RJ educed recidivism after adult or
Youth violence. Thee of these were randomised controled trals

(RCTS), conducted with youth under 30 in Canberra, females
under 18 in Northumbria, and (mostly) males under 14 in
Indianapolis. Reasonable comparisons also show effects for agult
males in West Yorkshire and the West Midlands, as wel as for
violent familiesin Canada.

Property crimes.
Five tests of RJ have found reductions in recigivism after
property crime. Four were RCTs done with youth: in Northumbria,
Georgia, Washington and Indianapolis. Diversion of property.
offenders to RJ, however, increased arrest rates among a small
sample of Aboriginals in Canberra.

Vietim benefits
Two RCTs in London show that RJ reduces post-traumatie stess;
in four RCTS R reduces desire for violent revenge; in four RCTs
victims prefer RJ over CJ.

R versus prison
I Idaho an RCT of RJ as court-orgered resttution did no worse
than short jail sentences for youth. In Canada aduls diverted
from prison to R had lower reconvietion rates than a matched
sample of inmates.

Offences brought to justice
Five RCTs in New York and Canbera show diversion to Rl yields
08T] [offences brought to justice] rates 100% to 400% higher
than C1 ncluding for robbery and assault, when offenders take.
responsiality but need not sign full admission to crime.

A way forward
The eidence on R i far more extensive,and positive, than it has
been for many other olcesthat have been oled out nationaly.
R) is ready 1o be put 1o far broader use, perhaps under
“Restorative Justice Board” that would prime the pump and
overcome. procegural obstacles lmiting vietim access to AL
Such 2 board could grow RJ rapidly s an evidence-based
policy, testing the generaldeterent impact of R on rime, and
developing the potential benefts of “restorative communities
that y RJ fist.
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Foreword
Jerry Lee, President of the Jerry Lee Foundation

s almost 10 years since the Attorney Genera of the US, lanet
Reno, submitted an independent, scholarly report to the US
Congress entitleg Preventing Crime: What Works, What Doesn',
What's Promising (1997): When | read that report shortly aftr it
was published, | immediately sensed 2 sea change in the way
democracies would talk about rime prevention. No longer would
we focus just on ideology: Evidence would soon ke a much
larger role in the debate. Within a year, officias of at least 12
different ations would consider the report and  its policy
ions, from Seoul to Stockhoim, from Welington to

s 2 consumer of social science rescarch in my business lfe for
over four decades, | brought as sceptical an eye to that report as
10 any other | came away extremely impressed with the rigour of
the framework, its 1-to-5 scientiic methods scale, and its
comprehensiv search for evidence on what works. The next day,
| contacted the senior author of both that report and the current
review of evidence on restoratve justce, Lawrence Sherman.

Since then, the Jrry Lee Foundation has been plased tosupport
many eviews and evaluations of crime prevention programmes.
By fa the most comprehensive of these investments has been in
the Jery Lee Program of Randomized Controlled Trls in
Restorative Justice, which began in 1995 with a multimilion-
dollar investment by the Austalian government. With its
expansion into the UK with funding from the Home Offce in
2001, the programme has now completed 12 fgorous tests of
estortiv jutice in @ wide range of settings and populations.

2npthaansgoors
3 i fmoncampeicalogorsiona/snd
i —" -

The programme's co-dircctors, Lawrence Sherman and Heather
Strang, are also undertaking a wider review of the evidence on
restorative justice for the International Campbel Collaboration, &
peer-reviewed network for the systematic review of the
effectiveness of public programmes? No one is better qualified
than they are to prepare  crisp, readable assessment of the
evidence on .

The evidence clearly suggests that RJ s a promising strategy for
addressing many of the current problems of the eriminal justice
System,. More important, it s a srategy that has been subjected
o igorous testing, with more tests clearly implied by the results
S0 far. The development of RJin the UK over the past decade is 2
model in the evidence-based approach to innovations in public
policy. Like the old story of the tortoise and the hare, the
evidence on R cannot be gathered by rushing ahead. The
evidence so far suggests that sure and steady wins the race.

The race for al of us s to reach 3 world of ess crime and more.
justice. An endless increase in the prison popultion seems
unlikely to achieve those goals. Tis report points out ways to
bring more offences to justice, and perhaps reduce the cost of
justie, while reducing the personal cost of erime to victims.
No other policy | have seen would put the victim so clearly
“at the centre” of 3 larger community in which we are al
interdependent. How and when to use RJ most effectively s 2
matter that evidence can help decide. With this report, that
evidence should now be more accessible o all,
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Executive summary

Purpose and scope:
This is a non-governmental assessment of the evidence on
restorative justice in the UK and internationally, carred out by
the Jerry Lee Center of Criminology at the University of
Pennsylvania for the Smith Institute in London, with funding
from the Esmée Fairbair Foundation. The purpose o this review
s to examine what constitutes good-qualiy restorative justice
practice, and to reach conclusions on its effectiveness, with
particular reference to reoffending.”

Varieties of restorative justice
e review employs a brozd definition of restoratve justce (R,
including vietim-offender mediaton, indirect commurication
through third partes and restituton or reparation payments
ordered by courts o referal ganels. Much of the available and
reasonably unibiased evidence of R effects on repeat offending
comes from tests of face-to-face conferences of victims,
offenders and others affected by a crime, most of them
organised and led by a police offcer; other tests cted involve
court-ordered resitution and direct or indireet meiation

What we found
Repeat offending

The most important conclusion i that RJ works differently on
different kinds of people. It can work very well 22 genera policy,
i a growing body of evidence on “what works for whor” can
become the tasi for specifying when and when not to use it
s tables 1 10 3 show, rigorous tests of R in diverse samples
have found substantal reductions in repeat offending for
both violence and property crime. Other tests have faled to find
such effects, but with different populations, interventions or
comparisons. In one rarecireumstance, a small sample of
‘Aboriginals in Australia, an offer of face-to-face RJ fand its
partial completion) appears to have caused higher ratesof repeat
offending than C.Tns very lmited evidence of backiring can be
balanced against the potential RJ may have as a full or partil
alternative to incarceraton for young adult offenders, who had
much lower two-year reconviction rates (11%) in one Canadian
study (N =138) than a matched sample (375 reconviction] who
served theirsentence in prison

In general, RJ seems to reduce crime more effectively with more,
rather than less, serious crimes The results below (tables 1 10 3)
suggest Rl works better with crimes involving personal vietims
than for crimes without them. They also suggest that it works
with violent rimes more consistently than with property crimes,
the latter having the only evidence of erime increases. These
findings run counter to conventional wisdom, and could become
the basis for substantial infoads in demarcating when itis ‘i the
public interest” to seek RJ rather than Cl

Vitim effects
The evidence consistently suggests that victims benefit, on

average,from face-to-face RJ conferences, The eidence i lss
cear about ther forms of Rl with no unbiased csimates o the
effcts of indireet forms of AJ on vieims. But when victims
willngly meet offenders face to face, they cbtain short-term
benefis for their mental health by reduced post-traumatic stress
symptoms (PTSS), This may,in trn, reduce thir fetime rsks of
coronary discase (which PTSS causes n iltaryveterans), as well
a5 reducing healthcosts pad by taxpayers.

Offences brought to justice
When R has been offered to arrestees before charging in New.
Yorkand Canberr, RJ has always brought at least twice as many.
offences tojustice - and up to four times as many: Whether such
effects could be even greater with widespread take-up of RJ
across 2 community is a major question to be answered.

A way forward
There i far more evidence on RJ, with more positive results, than
there has been for most innovations in eriminal justice that have
ever been rolled out across the country. The evidence now seems.
more than adequate to support such a roll-out for R, especially
if that is done on 3 continue-to-learn-as-you-go bass. Such
an approach could be well supported by a “Restorative Justice
Board" (R8), modelled on the Youth lustice Board but on
smaller scale. An RIB could prime the pump for RJ, proposing
new statutes and funding new solutions to the obstacles that
now limit vitim access to RJ. An RIB could monitor R practices,
design tests of new R strategies, and continue 1o recommend
Systemic changes needed to make RJ as effective as possible. It
could,in effect, take RJ from the drawing board to its widespread
construction, while also remaining at the drawing board for
‘on-going improvements n design based on new evidence.

How we found it
Searching for evidence.

The search process for this review built on the fterature starch
protocol agproved by the Intemational Campoel Callsboration
for the authors' registered and on-going review of the effects
of face-to-face restorative justice for personal vietim crimes:
The search has been expanded for this review to encompass
other forms of restorative justice and other kinds of crimes.

The following starch strategies were used to identify evaluations.
of the effectiveness of RJ at heling victims and reducing
reoffending:

« searches of online databases;
 searches of online library catalogues;
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 searches of existing reviews of the iterature on the.
effectiveness of RJ;

 searches of tibliographies of publications;

 examination of publication already in our possession;

* referrals by experts in the field

Both published and unpublished reports were considered in these
searches. The searches were international in scope, but were
limited to studies written in English.

Weighing the cvidence
Foral questions of the causa effect of R on such outcomes as
vietim mental health 2nd repeat offending, we restrieted our
review 10 reasonably unbiased estimates of the diffeence that
RJ made in comparison to some form of CL. We folowe the
‘methods used by the National Institute of Health and Clini
Bellence NICE) to assess evidence on the effectiveness of
medicaltreatments These methods (NICE, 2008)require us to use
the *PICO" principle (population, intervention, comparison and
outcome), asking, with eery study examined, for exactly what
populaton the R intervention, n contast to what comparison
group produced what outcomes

In assessing the strength of the evidence in each study that
offered 2 reasonably unbiased PICO analyis, we were able to
apply the Home Office (2004) standards for reconviction stugies.
These standards are based in part on the Maryland scientiic
methods scale (Sherman et 2I, 1987), which set 2 minimum
threshold of level 3 fo the Maryland report o the US Congress,
Preventing Crime. Level 3 requires that the outcomes of at least
two reltively similar P and C (population an comparison)
groups are compared with (P) and without (C) the intervention.
This review adopts that threshold, so that all statements about
what works to redce repeat offending or improve victim
outcomes are bastd on a comparison between reasonably similar
cases receiving RJ or ot receiving AL For guestions of
implementation and descipton, the report incorporates both
qualitative and beforefafter quantitative research designs.

Studies seected
The search process and eligibility criteria resulted in the
identification of 36 tests eigble for inclusion in our quantitative
review of the impact of AL These consisted of 25 reasonably
unibiased estimates of the impact of RJ on repeat offending, six
reasonably unbiased estimates of the effects of R) on vietims,
and five estimates of the effects of diversion from prosecution
to RJ on offences brought to justice. These studies and point
estimates are listed in tables 110 5 in the "Summary” section
below.

Synthesising the evidence
As the NICE (2008) manual for developing guideines for
practice indicates, it s important to 2void over-mixing of results
from substantially heterogeneous populations, interventions,
comparisons or outcomes [PICOS’). Equations that lump
together studies ino "meta-analyses” with great differences on
these cimensions may yied an overll estimate of "effect’, but
remain unciear a to the effect of what ariety of intervention on
which outcome for which gopulation. A more conserative
approach is to limit combinations of studies into “average”
effects only when they share similar "PICOS: Given the diverse
rature of the studies identiied for this review, it is usually
necessary to teat each study as the only point estimate of its
partcula PICO charactristis

The review makes cautious exceptions to that rule on a limited
basis We report the findings on repeat offending grouped
Separately by property and violnt crire, 5 that the reader may
look for pattens in elation o this basic distinction in the kind
of harm (physical or non-violent) tha offenders o to vitims.
What we do ot dois vote count” the studies,declaring  verdict
about whether R) “works” or does ot “work’ either in general
or in relation to specific characteristics of populations or
interventions.The reason for that rule s that the avalable tests
are by no means a fair “vote” from il posibe tests We do total
the numbers of findings in different directions within broad
domairs, but this s merely for the convenience of the reader,
‘who will want to do it anyway. We provide it only to emphasise
the caution that s needed i interpretng the numbers.









